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CIN. 1 (264) 
SUMMONS IN A CIVIL ACTION 4 ‘1{Formerty D.C, Form No-450 Rev. '6-49)) 


United States District Court 


FOR THE 


SOUTHERN DISTRICT OF NEW YORK 


15-3764 


CIVIL ACTION FILE No. .__—__ 


STEFANOS ZAOUTIS, 


Plaintiff SUMMONS 


Vv. 


MAURICE KILEY, as District Director Z Qreve~ Aa— 
for the New York District of the ( -_ 
Immigration and Naturalization Service, /0- 1973 
and IMMIGRATION AND NATURALIZATION _ 


SERVICE, 


DefendantS 


fo the above named Defendant § : 


You are hereby summoned and required to serve Upon 


DANIEL RIESEL 


plaintiff’s attorney, whose address 425 Park Avenue 
New York, New York 10022 


an answer to the complaint which is herewith served upon you, within 60. days after service of this 


stimmons upon vou, exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


RAY. BURGHARDT Clerk of Court. 


fp CMassevu, 
Deputy Clerk. 


Date: June 10, 1975 {Seal of Court] 


NOTE: —This summons in issued pursuam to Mule 4 of the Federal Rulen of Civil Procedure. 


| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
ee es 2S ee ea x 
| STEFANOS ZAOUTIS, 
Plaintiff, 
-against- 
' MAURICE KILEY, as District 
Director for the New York 
‘| District of the Immigration. 
| and Naturalization Service, 75 Civil 
ij and IMMIGRATION AND NATURALI- 
\, ZATION SERVICE, 


Defendants. 


Plaintiff, STEFANOS ZAOUTIS, by his attorneys, SCHIANO 


ie WALLENSTEIN, and DANIEL RIESEL, alleges for his complaint: 


1. This action seeks relief from the Immigration and 
|, Naturalization Service's unlawful rescission of the plaintiff's 
| status as a permanent resident of the United States as the 
| rescission occurred five years after the plaintiff's status was 
| adjusted to that of a permanent resident and accordingly is barred | 
land precluded by the terms of the statute authorizing rescission, | 
| Section 246(a) of the Immigration and Nationality Act (hereafter 


4 
"the Act"), 8 U.S.C. § 1156{a). 


The Parties 


i 2. Plaintiff, Stefanos Zaoutis, is a native and citizen’ 
H 


jl of Greece, who lawfully entered into the United States on 
| November 6, 1963, as a non-immigrant employee of a forcign govern~_ 
iment. Mr. Zaoutis has maintained a residence within the United 
+ 


|| States since his initial entry and has been supported and assisted | 


A 
i 
i 
1) 
| 
i 
| 


it 
Hi 
| 
| 
| 
| 
i 


| 


A 4 
| by his brother, a United States citizen. Mr. Zaoutis is entitled 
to an immigrant's visa to the United States by virtue of his 
brother's citizenship, and pursuant to Section 203(a)(5) of the 
act, 8 U.S.C. § 1153(a) (5) would have been able to obtain the 
| benefits of the Act but for the unlawful conduct of the defendant, ' 


District Director. ° 


3. The defendant, Maurice Kiley, is the District 
Director of the New York District of the Immigration and Naturali-| 
| gation Service. The defendant, immigration and Naturalization | 
| Service (hereafter the "Service"), 1s a branch of the Department 
| of Justice charged with administering the laws of the United 


|) States pertaining to the entry, immigration and removal of aliens. | 
Jurisdiction 


4. This Court has jurisdiction over the subject matter 
| of this action pursuant to Section 279 of the Act, 8 U.S.C. 
|g 1329; Title 5 U.S.C. §§ 701 et seq.; Title 28 U.S.C. § 1331, as 


| the value of the matter in controversy eaceeds $10,000 exclusive 
of interests and costs and arises under the Constitution and laws 
| 

i 


Weed the United States; Title 28 U.S.C. § 1343(4) and Title 28 


;, U.S.C. § 1346 (a) (2). 

1| 

i 5, On or about January 10, 1965, the plaintiff entered 
i 


at 
into a marriage in the City and State of New York with one 


i : 
|| Fr deswinda Camacho, and thereafter, said Fredeswinda Camacho 
} € 


'€iled a petition to accord the plaintif£ non quota status as a 


ie 
| spouse of a United States citizen, pursuant to Section 201(b) of 


{it 


| the Act, 8 U.S.C. § 1511 (b), and said petition was approved on 


\|May 14, 1965, by the defendant. 
} 


| 
j|as a permanent resident of the United Stetes was granted on 
| at 


| 6. Thereafter, the plaintiff's. application for status 
| 

{ 

{ 

| 

| 

i 

{ 

| 


a 


| 


i 


A 3 
‘August 25, 1965, (hereafter “adjustment date"), pursuant to 
' Section 245 of the Act, 8 U.S.C. § 1255. ‘The plaint:ff has mrain- 
tained a residence within the United States since that Gate and 
“has conducted himself in a manner becoming a permanent resident 
| of the United States. 


Untimely Attempt At 
Initiation of Rescission 
eee ee ee 


7. On May 20, 1970, ‘the defendant, Kiley's, predecessor, 


| P. A. Esperdy, the then District Director of the New York District, 


i of the defendant Service, mailed the Plaintiff, Zaoutis, a letter 
| stating "that the Immigration and Naturalization Service intends 
| to rescind the adjustment of status heretofore granted in your 
case". The aforesaid letter (hereafter "the letter of intent") 


;; alleged, in pertinent part: 


"5S. On January 10, 1965 you went 
hrough a marriage in New York, New York 
with Fredeswinda Camacho. 


6. You entered into such marriage 
ceremony with Fredeswinda Camacho solely 
for the purpose of obtaining nonquota 
status under the immigration laws. 


7. You did not intend to enter into 
a bona-fide marital relationship with 
Fredeswinda Camacho. 


8. You have never resided with 
Fredeswinda Camacho as husband and 
wife and you have never had sexual re- 
lations with Fredeswinda Camacho." 


8. The letter of intent further informed the plaintiff 


that he might: 


"Submit within thirty (30) Gays from 
the date of service of notice, an 
answer in writing under oath setting 
forth reasons why such rescission 
should not be made." 
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” 
A 6 
The plaintiff was also instructed that he might within the same 


period: 


"request a hearing before a Special 
Inquiry Officer (also known as an 
“Immigration Judge") in support of, 
or in lieu of, a written answer." 


9. The applicable regulations purporting to govern 


} 
i 


the rescission of adjustment of status, Title 8 CFR Part 246, 
provides that upon the failure of a respondent to answer the 


" allegations within 30 days or tp demand a hearing, the District 


1 


i Director "shall rescind the adjustment of status previously 
f 


‘| granted, and no appeal shall lie from his decision". 
10. The aforesaid action of the District Director was 


|| commenced under color of Section 246(a) of the Act, 3 U.S.C. 
''§ 1256(a).. The letter of intent was issued by the District 
|, Director pursuant to 8 CFR § 246.1, which requires personal ser- 


i vice of such notice upon the alien respondent. Said section 

ry 

|| further provides that: 

HT 

i "if it appears to a District Director 

| that a person residing in his district 

; was not in fact eligible for the ad- 
justment of status made in his case, a 
proceeding shall be commenced by the 
personal service upon such person of a 
notice of intention to rescind...." 


at 
, 


! 
11. The District Director failed, refused and neglected | 
{ 
| 


'to conduct a meaningful inquiry as. to the allegations contained in! 


iI H 
‘ithe letter of intent prior to mailing it to the plaintiff. The 
|;District Director also failed to make any meaningful inguiry or to, 
{| 

|, bring to the attention of the Special Inquiry Officer the results 


of such meaningful inquiry until after five years from the adjust- 


| 
| 
1 


—4= 


| 
| 


a] Le J 
ra é 


service of the letter of intent upon the plaintiff, Zacutis. 


Untimely Rescission Hearing 


12. Plaintiff's counsel responded in writing to the 
letter of intent, demanding a hearing within a reasonable period 
of time and adhering to the practice, permitted under the appli- 
cable regulations, did not affirm or deny any of the allegations 


set forth in the letter of intent. 


13 Despite the demand for a reasonably prompt hearing, 
the defendants’ failed, neglected and refused to convene a hearing 
before a Special Inquiry Officer until more than a year had elapsed 
i after the letter of intent and almost six years subsequent to the 


|| date of adjustment. 


14. Thus, on June 2, 1971, an initial hearing was con- 

' vened before a Special Inquiry Officer. At that time, plaintiff 

'' moved to terminate the proceedings on the grounds that an action 
for rescission of his adjustment of status was barred by the five 

| year statute of limitations contained in Section 246(a) of the 

| Act. Plaintiff's counsel aiso moved tue Special inquiry Officer 

|| to terminate proceedings because of a lack of due process alleging, 

| inter alia, that information relating to the plaintiff's case had 

|; been induced within the yeac prior to the hearing by a) Exwadulent 


|| representation that the plaintiff would not be prosecuted and 


| further that the government had lost its right toa proceed Lae re | 


‘ing to promptly bring the rescission issue on for a Kear tiigs vne 


i) Motions were opposed by the Service's Trial Counse? and the 


|| Special Inquiry Officer reserved decisions on plaintiff's motions 


; to terminate, gave the Service and plaintiff two weeks to submit : 
Bile ‘ : : ; ! 
| briets and then adjourned the hearing without taking any evidence 


~Gu 


A 8 


or hearing plaintiff's response to the allegations in the letter 


of intent. 


15. The Special Inquiry Officer reconvened the pro- 
ceedings on April 10, 1972, almost two years after the letter of 
intent was mailed, and almost seven years after the date of ad- 
justment. The Special Inquiry Officer failed to address himself 

- to plaintiff's motion based on a lack of due process, laches and 
_ fraud, but denied plaintiff£'s motion based on the five year stat- 
‘ ute of limitations. cae 

16. The Special Inquiry Officer then directed the 


i plaintiff to respond to the allegations set forth in the May 20, 


| 1970 letter of intent. ‘The plaintiff, for the first time, denied | 


the allegation that he had entered irto a marriage solely for the 


purpose of committing a fraud upon the Service. 


17. After the plaintiff's response to the letter of 
/ intent was received, the Service called the plaintiff as its first: 
‘witness. The plaintiff was sworn and testified that although the 
| passage of time had created considerable problems with his ability 
| to recall details, he had entered into a legitimate marriage with 


‘his wife and he had actually resided with her. 
a 


18. After the plaintiff had testified, the Service did 
| not go forward but adjourned the proceedings to October 2, 1972, 


when it called Fredeswinda Camacho and another witness. Camacho 


\| \ 
‘testified that her marriage with the plaintiff was not concummated | 


hi i i : oe i i 
j,and that she entered into it for monetary considerations. i 
i ; 


i { 
i 19. On October 15, 1973, almost eight years after the |; 
i | 
jiplaintiff's status had been adjusted, the Special Inquiry Officer | 
i 1 


“who had been conducting the proceedings, rendered a decision and 
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rescinding plaintiff's immigration status pursuant to 


20. The decision of the Special Inquiry Officer review- 
ec the evidence adduced at the hearings held on April 10, and 


October 2, 1972, and concluded that they were conflicting on the 


i 


crucial factual issues. Nevertheless, the Special Inquiry Officer 
resolved the issucs-sf credibility in favor of the Service and 


ended his opinion with the finding ‘that: 


“based on the foregoing, it is concluded 
that the Service has established by clear, 
convincing, uneyuivocal evidence of record 
that the respondent (Zaoutis) was ineli- 
gible for adjustment of immigrant status 
on August 25, 1965, on the ground that 

his marriage on January 10, 1965, to 
Fredeswinda Camacho was a sham marriage 
entered into with no intent to be a valid 
and subsisting marriage...." 


21. A timely appeal was filed with the Board of 
| gration Appeals wherein plaintiff argueu that (1) the rescission 
i g vi 3 


ction was barred by the five year statute of limitations, (2) 


/action of the Service Geprieved the plaintiff of due process of 


law, (3) the Service nad committed error by waiting over a year 


| before affording plaintiff an initial hearing in response to 

‘plaintiff's demand for a prompt hearing, (4) the delay in the pro- 
a 

|; ceedings was net justified and prejudiced the plaintiff, and (5) 


| the Service failed to submit adequate proof to carry its burden. 


22. On May 2, 1974, the Board of Immigration Appeals 

dismissed the plaintiff's appeal on the grounds that it was not 
pared by the five year statute of limitations and the evidence 
| Supporting the Immigration Judge's fact finding was supported Ly 


evidence that was clear, convincing and unequivocal. 


=J< 


A 10 
FIRST CLAIM FOR RELIEF 


23. Plaintiff repeats and realleges the allegations 
i set forth in Paragraphs "1" through "22" of the complaint as if 


| set forth at length. 


24. The statute authorizing the rescission of an alien's 
|, adjustment of status, Section 246(a) of the Act, 8 U.S.C. § 1156(a) 


| provides: | 


"{iJ£, at any time, within five years | 
after the status of a person has been | 
+ + + adjusted . . . it shall appear 
to the satisfaction of the Attorney | 
General that the person was not in | 
fact eligible for such adjustment of 
status, the Attorney General shall 

rescind the action taken granting <n 
adjustment of status to such person 


* 
eee we t 


{ 
\ 
! 


25. Neither the Attorney General nor his putative 
delegate rescinded the plaintiff's status as a permanent resident 


within five years of his adjustment of status from a non-immigrant | 


jjalien to that of a permanent resident contrary to the provisions 


lof Section 246(a) of the Act. 
SECOND CLAIM FOR RELIEF 


26. Plaintiff repeats and realleges the allegations 


, i 
set forth in Paragraphs "1" through "25" of the complaint as if 


iset forth at length. 


27. The Attorney General has delegated certain of his 
owers and responsibilities relating to the regulation and control 


f aliens within the United States to the Commissioner of the 


-8- 
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District Directors have been delegated certain functions with 
respect to the initiation and prosecution of rescission proceed- 
ings brought pursuant to Section 246(a) of the Act, § U.S.C. 


§ 1156(a). 


26. District Directors do not have the authority nor 
have they been delegated authori‘, to rescind an alien's adjust- 
ment of status if the alien contests the allegations in the 


The applicable régulation only authorizes the District 


Director to notify the alien of the District Director's intent to 


'' commence proceedings to rescind. 


29. Prior to the service of the letter of intent, 
1t District Director's predecessor failed to conduct an 
| inquiry with respect to the truthfulness of the allegations set 
, forth in the letter of intent and did not take any meaningful 
steps to ascertain the truthfulness of tie allegations prior to 


August 25, 1970. 


30. The defendant District Director's predecessor did 
‘not have a reasonable basis for ascertaining whether the plain- 
'tiff's marriage with Fredeswinda Camacho was "solely for the 
"purpose of obtaining non quota status under the immigration laws" 
prior to April 10, 1972. Indeed, the letter of intent was a 
| hastily contrived attempt to deprive the plaintifi of nis statutcry 
rights, and it was not until two years later that the Service was 
"prepared to go forward with the presentation of its case for 


! rescission. 


31. The defendant District Director's predecessor by 


| placing the letter of intent in the mails did not prevent or toil 


‘the five year statute of limitations for a rescission from running | 


“9- 


: or expiring prior to the purported rescission of the plaintiff's 


‘| status by the Attorney General's delegates, the Special Inquiry 


Officer and the Board of Immigration Appeals. 
THIRD CLAIN FOR RELIEF 


32. Plaintiff repeats and realleges the allegations 
| set forth in Paragraphs "]" through "31" of the complaint as if 


' set forth at length. 


33. The Attorney General's apparent grant of authority 
'\ t0 the District Director to initiate rescission proceedings is 
'} yoid because of its vagueness and failvre to set out proper 


i standards for tne action of the District Director. 
FOURTH CLAIM FOR RELIEF 


34. Plaintiff repeats and realleges the allegations 
| set forth in Paragraphs "1" through "33" of the complaint as if 


| set forth at length. 


35. Whe Service did not undertake to receive evidence 
‘dn a hearing prescribed by 8 CFR § 246.3 until April 10, 1972, or 


| over six years from the plaintiff's adjustment date. 


36. The Service did not finish its introduction of” 
|| evidence and conclude its prima facie case for rescassion until 
| October 2, 1972, or over seven years after the plaintiff's adjust-| 


('ment date. 


i 37. The Special Inquiry officer was not able to deter- 
| mine that there was sufficient evidence to support a finding that 
i 

| 


ee plaintiff was ineligible for adjustment of status until 
i 


October 15, 1973, or until eight years after the plaintiff's 


Hl 
i 

{| 
a 


| -10- 
I 


| adjustment date. 


28. This failure, neglect and refusal of the Service 
to submit evidence of a prima facie case for rescission until 
five years had elansed bars and precludes the Attorney General 


i or his delegates from lawfully rescinding the plaintiff's status. | 
FIFTH CLAIM FOR RELIEF 
Ne ce ral lent ete 


39. Plaintiff repeats and realleges the allegations 
i set forth in Paragraphs "1" through "38" of the complaint as if 


it set forth at length. 


40. The applicable regulations purport to delegate the | 
| Attorney General's authority under Section 246(a) of the Act to 


. rescind an adjustment of status if at any time within five years 


i of the status having been granted, it shall appear to the Attomey 


Hy 


| General's satisfaction that the person was not in fact eligible 
' { 


| for such adjustment of status, to a Special Inquiry Officer. 


41. The Special Inguiry Officer did not receive the | 
f plaintiff's answer to the letter of intent or receive any evidence 
/ of record until six years after the plaintiff's adjustment of 

/ status,and accordingly, it could not appear to the satisfaction of! 
| the Attorney General's delegate that the plaintifet was mot in fact, 


r 
| eligible for such adjustment of status. 


SIXTH CLAIM FOR RELIEF 
aco si in ae ees 


42. Plaintiff repeats and realleces the allegations 
| set forth in Paragraphs "1" through "41" of the complaint as if 


set forth at length. 


43. The failure, refusal and neglect of the Special 


A 14 


Inquiry Officer to make findings of fact within five years of the | 


plaintiff's adjustment date bars and precludes the Attorney 


General and his delegate from rescinding plaintiff's status. 
SEVENTH CLAIM FOR RELIEF 


44. Plaintiff repeats and realleges the allegations 
set forth in Paragraphs "1" through "43" of the complaint as if 


set forth at length. 


45. Section 246.7 of. Part.246, 8 CFR provides for the 
appeal to the Board of Immigration Appeals from the decision of 


4 a Special Inquiry Officer made in a rescission proceeding. 


46. The failure and inability of the Board of Inmigra- 
tion Appeals to render a decision sustaining the Special Inquiry 
Officer's decision wi n five years of the plaintiff's adjust- 
i ment date bars and precludes the Attorney General and his dele- 


i gates from rescinding the plaintiff's immigration status. 
EIGHTH CLAIN FOR RELIEF 


47. Plaintiff repeats and realleges the allegations 
| set forth in Paragraphs "1" through "46" of the complaint as if 


| set forth at length. 
it 


a 
, 


48. Defendants affirmatively and unreasonably delayed 
| the commencement of an actual hearing in plaintiff's deportation 
i| proceedisgs although they were aware of the plaintiff's demand 


, for prompt hearing. 


49. The actions of the defendants caused the 
unreasonable delay and during the delay prejudiced the plaintiff 


and denied him due process of law. 


-12- 
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NINTI:. CLAIM FOR RLLIEF 


20. Plaintiff repeats and realleges the allegations 


forth in laragraphs "1" 


forth at length. 


Sl. The decision of the Special Inguiry Officer and 
Board of Immigration Appeals to rescind the Llaintiff's.status 
not supported by clear, convincing and unequivocal evidence 


recore and was arbitrary and capricious and contrary to law. 


WHEREFORE, plaintiff demands judgment on claims 
through NINTH, reversing the decisions of the Special Inguiry 
1 Officer am. the Board of Immigration Appeals, restoring the 
intift’s status as a lawful permanent resident and the 
| of an Order directing the Attorney Generali from further inte 


“erence with his rignt tO remain in the United States, and for 


i. the costs of this action, and for such other and further relief as: 


4 


the Court may deem just and proper. 


lew York, New York 
June 10, 1975 


Yours, etc. 


SCHIANO & VALLENSTEIN 
DANLEL RIESEL 
Attorneys for the Plaintiff 


DANIEL RIESEL i 
Office and Post Office Address 
425 Park Avenue 
New York, New York 10022 
Tel. No. (212) 421-2150 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TEFANOS ZAOUTIS, 
Plaintift 


-against- 

NOTICE OF DEPOSIT 
MPURICE KILEY, as District Director ie aE 
cor the New York District of the 75 Civil 2783 (Tow) 
Immigration and Naturalization 
Service, and IMMIGRATION AND 
NATURALIZATION SERVICE, 


Defendants. 


i LEASE TAKE NOTICE that at 10:30 A.M. on March 2c, 


the offices of Daniel Riesel, Esq., 425 Park Avenue, New Yorn, 


New York 10022, plaintiff Stefanos Zaoutis will take the deposi- 


tion upon oral examination vf the defendant Immigration and 
Naturalization Serace by 4 person saving knowledge of the con- 
tents end the phvsical custody of the administrative file relatiny 
to Stefanos Zaoutis maintainea by the said Immiarat.on and 
Naturalization Service before a notary public OF before some 
other officer authorized by law te admini.tor 

Said examination will continue from day 
pieted. You are invited to attend and cross examine. 

pefendant Immigration and Naturalization Service 45 required 

produce upon such deposition the administrative File maintainca 
defendant relating to Stefanos Zagutis, and ail boorh., 

papers, records, correspondence, documents and memoranda if ss 


custody or under its control which relate to the sub ect Matter 


action, provided, however, that defendant may delete 


yh hUd 


+ ueies gee that would tend to compromise investigations cr reveal 


ii} the identities of heretofore unknown informers. 


1 Dated: New York, New York 
| March 18, 1976 


YOuUrsS, Gtc., 


Daniel Riesel and Schiano & Wallenstein 
Attorneys for the Plaintiff 


ae 


yi . oo 
By » i o. oe ee a t teu Li aes 
“Daniel Riesel, Esq. 


Winer, Neuburger & Sive 
425 Park Avenue 

New York, New York 10022 
(212) 421-2150 


Thomas Belote, Esq. 

Special Assistant United 
States Attorney 

Courthouse Annex 

One St. Andrews Plaza 

New York, New York 10007 


| A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STEFANOS ZAOUTIS, 
75 Civil 2783 (IBW) 
Plaintiff, 
NOTICE OF MOTION FOR 
| -against- SUMMARY JUDGMENT AND 
ENTRY OF DEFAULT 


for the New York District of the 
Immigration and Naturalization 


Service, and the IMMIGRATICN AND 


| MAURICE KILEY, aS District Director 
" NATURALIZATION SERVICE, a 


Defendants. 


vLEASE TAKE NOTICE, that upon the annexed affidavit of 

Daniel Riesel, Esquire, sworn to the 2lst day of June, 1976, the 

; plaintiff will move this Court on the 2nd day of July, 1976 at 
2:30 P.M. in the forenoon or as ech thereafter as counsel can 
be heard in Room 1506 in the United States Courthouse, Foley 
Square, New York, for an order pursuant to Rule 55(a) and (e) 
of the Federal Rules of Civil Procedure, and for an order pursuant | 
to Rule 56(a) Federal Rules of Civil Procedure entering summary 
judgment in favor of plaintiff, and for such other and further 
relief 2s to this Cotrt may deem just and proper. 


Dated: New York, N.Y. 
June 21, 1976. 


Yours, etc., 


SCHIANO & WALLENSTEIN and 


Daniel Riesel 
Attorneys for Plaintiff 
425 Park Avenue 
New York, N.Y. 10022 
TO: ROBERT B. FISKE, ESQUIRE 

United States Attorney for 

the Southern District of New York 

Attorney for Defendants 

| St. Andrews Plaza - Courthouse Annex 

New York, N.Y. 10007 


UNITED STATES) DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STEFANOS ZAOUTIS, 2S (Cana 27:8 30) (cw) 


Plaintitt, AFFIDAVIT IN SUPPORT OF 
MOTION FOR SUMMARY 
~against- JUDGMENT AND ENTRY OF 
DEFAULT 
MAURICE KILEY, as District Director Hi 
for ‘the New York District of the 
Immigration and Naturalization 
Service, and the IMMIGRATION AND 
NATURALIZATION SERVICE, 


Defendants. 


STATE OF (NEW YORK ) 
):SSs 
COUNTY \OF NEW YORK’) ) 


DANIEL RIESEL, being duly sworn deposes and says: 


i.) J eam one Of the attorneys for the plaincitt, Stefanos 


Zaoutis. I am familiar with the material facts herein as those 


facts are drawn from the administrative record and are of my 


personal Knowledge. I make this affidavit in support of 


plaintiff's motion for summary judgment and the entry of default 
4 
against the defendants, officerand agency of the United States. 


2. This action seeks relief from the act of the defendant 


\ 
States as the rescission occurred five years after the plaintiff's 


| 
status was adjusted to that of a permanent resident and | 


Immigration and Naturalization Service's decision to rescind 


the plaintiff's status as a permanent resident of the United 


accordingly is barred by the terms of the statute that authorizes 
such rescission, Section 246(a) of the Immigration and 


Nationality Act (hereafter “the Act"), 8 U.S.C. § 1156(a). 


3. The plaintiff, Stefanos Zaoutis, is a native and citizen| 
of Greece, who lawfully entered “he United States on November 


6, 1963 as a non-immigrant employee of the Government of Greece. 


| 
| 
| 
| 
| 
4. Zaoutis was born in 1940 on the small Aegean Island of | 
Ikaria. He spent the first twenty years of his life on Ikaria | 
in a small farming village called Brakades. The standard of | 
living in Brakades has long been depressed as the farms are no | 
longer capable of supporting the families that own them. In 

1960, Zaoutis was conscripted into the Greek Navy. Upon his | 
discharge, his family was able to obtain a job for him as a eee 
in the Greek Consulate in New York City. His duties included 

serving as a doorman and giving directions to peopl entering 


the consulate. Zaoutis has maintained a residence within the 


United States since that initial entry. He has been supported 


and assisted by his brother who is a United States citizen. 
Zaoutis is employed in the restaurant business and has been 
regularly employed working as many as sixteen hours per day, 
seven days per week. 

Aside from his initial basis for permanent residence, 
Mr. Zaoutis is entitled to an immigrant's visa to the United 


States by virtue of his brother's citizenship, and pursuant to 


Section 203(a)(5) of the Act, 8 U.S.C. § 1153(a) (5). He would 


have been able to obtain the benefits of that section of the 


practically barred the submission of that petition for an 


immigrant's visa by plaintiff's brother. 


| 

| 

| 

| 

| 

| 

| 

| 

Act's provisions but for the unlawful rescission which has | 


{ 
i 


5. The defendant, Maurice F. Kiley, is the 51s riet Director 


| 
of the New York District of the Immigration and Naturalization 


Service (hereafter "the Service"). The Service 15 a 
Department of Justice charged with the administering 
of the United States pertaining to the entry of immigrants and 
removal of aliens. Kiley's predecessor initiated rescission 
proceedings against the plaintiff, Zaoutie.) These 

hich plaintiff contenas violated his statutory ie 


subject: of this) action: 


History of) the Litigat 


- 


6. Om Maw, 1970) the deienaan Kiley's 

PA. Bsperdy, the then District Dineeton on che 

mailed the plaintiff, Zaoutis, a letter which purported) to 
initiate certain administrative proceedings which were intended 
to revoke Zaoutis' status as a permanent resident of the 

United States. Tat letter and the proceedings will be discussed 
at) length below. An Administrative Judge, then known as a 
Special Inquiry Officer conducted the proceedings, and on October 
2, 1972 entered an order rescinding the permanent status of the 
plainciti. & timely appeal was filed with the United 


Board of immigration Appeals, but on May 2, 1974 the Board of 

Immigration Appeals dismissed the plaintiff's appeal. 
Thereafter on June 10, 1975, the instant action was 

commenced in this Court. The Marshal's return indicates thar 


ersonal service was effected on the defendant Maurice Kiley on 
P 


June 1k, 1975. The Marshal's retuxn aifo indicates that the 


United States Attorney for the Southern District of 
similarly served and that service upon the Attorney 

the United States was ompleted on that day by Ene 

certified mai.. The defendant officer and agency 

States have not appeard, answered or movec 

instant complaint. I : \} = and thereafter, your 
deponent spoke to the Special Assistant to she United States 
Attorney, in charge of immigration matters, who indicated 


was aware of the £1 iLane this case and wsald attempt to 


the absence of responsive pleadings ana motions. 


Zaoutis workea ior 
Government : nt! E w York and was 
of being d “ted In additi her his brosrer 
United States Citizen an ld have submitted a timeiy petition 
Zaoutis' status from that of a temporary resident to 

However, on or about January 10; 
Zaoutis entered into a marriage in the Cit! of New York with 
a woman named Fredeswinda Camacho. Thereafter, Mrs. Zaoutis 


(nee Camacho) filed a petition to accord the plaintiff nonquota 


status as a spouse of a United States Citizen pursuant to 


Section 201(b) of the Act 8 6 C. 257116). ne defendant 


Service approved that petition on May \ 1965. Thereafter, the 
next step in changing an alien's status “rom one of a temporary 


status to that of a permanent resident was granted on August 25, 


to Section 245 GE the Act, 


liy referred to By the Service 
Zaoutis' status was 


"adjustment date" 
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the allegations within thi 
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ble regulation, 
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14. On dune 2, 1971, 
a Special Inquiry Officer. 
terminate the proceedings 
cission of his adjustment 
time limitation contained 
tiff's counsel also moved 
terminate th? proceedings 


alleging, inter alia, 


icable regulations, gover 
Title 


a choice as 
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convene a hearing before 


the adjustment date. 
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reasonably prompt 
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psed after tie letter of 
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the initial 
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hearing was convened before 


At that time plaintiff moved to 


on the grounds that an action for res~ 


of status was parred by the five year 


in Section 946(a) of the Act. Plain- 


the Special Inguiry Officer to 


because of a lack of due process 


| 
| 
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that information relating to the casein 


case had been induced 
fraudulent representation that the plair:z 
cuted and further that the government hac 
ceed by not promptly bringing 
hearing. These motions were 
Counsel and the Special 
aintiff's motion to terminat ga he Servi 


two weeks to submit briefs 


taking any evidence or hearing 


gations in the letter 


eviacence or offe 


address himself to plaintifet ‘s 

process, laches and fraud. However, 

motion which was based on the 

and directed the plaintiff to re ia to the dallegac3 


in the May 20, 1970 letter of 


16. The p Ltt l ne 1 ~1m denied the allegation 


that he entered into a marriage solely f: -he purpose of 
committing a fraud upon the Service. After the plaintiff's 


response to the letter of intent was received, the 


|the plaintiff as its first witness. The plaintiff was sworn and 
indicated that although the passage of time had created con- 
siderable problems with his ability to recall details, he had 
| entered into a legitimate marriage with Fredeswinda Camacho and 
he testified that he had actually resided with her. 'Upon the 
Completion of the plaintiff's testimony, the Service failed to go 
forward but adjourned the proceedings another six months to 
October 2, 1972 at which time it called Fredeswinda Camacho and 
another witness, Angel Luis) Collazo. Camacho testified, that her 
| Marriage with t'.2 plaintiff was not consummated and that she had 
entered into such a marriage purely for monetary considerations. 
(A copy of the transcript Of administration proceedings is 
attached hereto and incorporated herein as Exhibit C). 

17.) On October 15, (1973, \almost) eight: years’ aiter the 
plaintiff's status had been adjusted, the Special Inquiry Officer 

een conducting the proceedings rendered his decision and 

order rescinding plaintiff's immigration status pursuant to 
8° CFR § 246.6.) Dae decision of the Specia 
then, referrec to as "Imnigration Judge is attached hereto 
and incorporated herein as Exhibit D. The Immigration Judge 
reaffirmed his prior decision that the defense based upon the 
five year time base was not available to the plaintiff. The 
Immigration Judge then reviewed the contrlicting testimony and 
found that the testimony of Fredeswinda Camacho and the other 


government witness was totally credible and that the test.mony 


of the respordert appeared to be totally incredible. Accordingly, 


he ordered rescission of the plaintiff's immigration status. 


18. Zaoutis filed a timely appeal with the 


Immigration Appeals, an agency of the Departmen 


empowered to hear appeals in rescission hearings 


“J. Oral argument (before the Board 


January 21, 197 and on May c2) EETa Une Board 


dismissing the appeal. The Board's decis is 
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Relief) . 


respond to 


Because of the 


requirements of Rule 55(e), Federal Rules of Civil Procedure, 
| preparation cf the case went ahead. It became apparent that 
Zaoutis might be required to show just what the District Director 
knew within the five year period. Accordingly, the Special 
| Assistant United States Attorney in charge of this case was 
requested to permit your deponent to examine the administrative 
file relating to Zaoutis and maintained by the Service. 
21. Af:er several telephone calls with the Special 

in February 1976, it became apparent that the govern~ 

| ment was without any reasonable basis resisting the production 
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of Mr. Zaoutis' administrative file. However, On February 19th, 


I responded to a request to the Special Assistant to put my demand 


for production in writing. Despite the assurances trom) tne 
government's counsel that the written request would be promptly 
honored, no response was made and my request was ignored. 
Accordingly, on March 18, 1976, I noticed the defendants for 
depositions by "a person having knowledge of the contents and the 
physical custody of the administrative file relating to Stefanos 
gaoutis maintained by the said Immigration and Naturalization 
Service ...." A copy of the Notice of Deposition is attached 
hereto as Exhibit F. The government now responded stating that 

in lieu of a formal deposition, that it would produce the file 
and permit it to be wcnnined. Accordingly, on the date and time 

| noticed for the deposition, I appeared in the office of the 
Special Assistant in charge of this matter ana the file was turned 
over. However, at that time, the government stated that numerous 


investigative cseports and other materials had been removed from 


the file immediately prior 
been inserted in the file to 


under the first “tab 


indicating material removed 


investigatory memos had been removed. They were 


investigations dated September 9, 


1970 and January 25, 1971 and another undated investigation. 


indicated that a-memo to the file dated May 27, 
1970 had been removed. Similar material had 
4, more investigatory reports 
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UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
20 WEST BROADWAY 
NEW YORK, NEW YORK 10007 
May 20, 1970 
Al13 942 820 
ZAOUTIS, Stefanos 


Mr. Stefanos Zaoutis 
3508 24th Avenue 
Astoria, L.1.C., New York 11102 


RE: Notice of intention t» rescind 
adjustment of status under Section 
246 - Immigration and Nationality 
Act. 


Dear Sir: 
Please take notice that the Immigration and Naturalization Service incends 
to rescind the adjustment of status heretofore granted in your case, It 
is herein alleged that: 

1. You are not a citizen or national of the United States. 


2. You are a native and citizen of Greece, 


3. You last entered the United States at New York, New York on 
November 6, 1963, 


4. Yo were then sdmitted as a nonimmigrant employee of a foreign 
government. 


5. On January 10, 1965 you went through a marriage in New York, 
New York with Fredeswinda Camacho. 


6. You entered into such marriage ceremony with Fredeswinda Camacho 
solely for the purpose of obtaining nonquota status under the immigration 
laws, 


7. You di¢ not intend to enter into a bona-fide marital relationship 
with Fredeswinda Camacho, ; 


: > 3. You have never resided with Fredeswinda Camacho as husband and 


wife and you have never had sexual relations with Fredeswinda Camacho, 


9. A petition filed by Fredeswinda Camacho to accord you ronguota 
status as the spouse of a United States citizen was approved May 14, 1965. 


10, On the basis of such approved petition, your application for 
status as a permanent resident was granted on August 25, 1965, 


Mr. Stefanos Zaoutis Al3 942 820 


On the basis of the foregoing allegations, it is charged that you were 
not, in fact, eligible for the adjustment of status granted in your case, 
in that you were not entitled to the nonquota status accorded you as 

the spouse of a citizen of the United States at the time of such adjust- 
ment. Accordingly, such status is subject to rescission under Section 
246 of the Immigration and Nationality Act. 


You are informed that you may submit, within thirty (30) days from the 
date of service of this notice, an answer in writing under oath setting 
forth reasons why such rescission should not be made, You may also within 
that time request a hearing before a Special Inquiry Officer in support 
of, or in lieu of, a written ans: r, You may have the assistance of or 

be represented by an attorney or other representative authorized to prac- 
tice before the Immigration and Naturalization Service, without expense 

to the Government, in the preparation of your answer or in conaection 
with your hearing, and you may present such evidence as may be relevant 

to the rescission proceeding. 


Very truly yours, 


soe 


District Director 
New York District 


Certified Mail 
Return Receipt Requested 


POST OFFICE OLPARTMENT 
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Immigration and Naturalization Service 
20 West Broadway 
New York, New York 10007 


Attention: Mr, P. A. Esperdy 
District Director’ 


RE: Stefanos ZAOUTIS 
A13 942 820 


Dear Sir: 


With reference to your letter dated May 20, 
1970 addressed to Stefanos Zaoutis, please be ad- 
vised that I have been retained as counsel by 
the alien and enclosed is a G-28 Notice of Appear-~ 
ance for said purpose. 


Please be further advised that the alien 
requests a ie before a special inquiry officer 
concerning the allegations made in your letter of 
May 20, 1970. 


The original of this letter is being submitted 
by hand at the cashfer's window. 


For information purposes I will be leaving 
the United States on June 29, 1970 and not returning 
until July 27, 1970. Accordingly, should a hearing 
be scheduled, it should either be before or after 
these dates so that the alien may be represented 
at such time. 


Very truly yours, 


NICHOLAS PAUL ALTOMERIANOS 


NPA/rsk 
BY HAND 
ce: by certified mail 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


MATTER OF 


STAPANOS ZAOUTIS 


oRespondent« 


FILE A 13 942 820 @ New York 


N 
B RESCTSSION PROCEEDINGS 


TRANSCRIPT OF HEARING 


Before Special Inquiry Officer __ Joseph J, Mack 


Hearing held on June 2, 1971 


Recorded by Dictabelt 


Official 
Interpreter Mrs. Magdalene Tsopanakos 


IN BEHALF OF SERVICE: 


——_Hathen Ley} agg str 


New York, Re Y. 


Station 


at 20 West Brozdway, New York, N.¥. 
Seu sa allen stati sa ea 


Transcribed by _Fedy Bbbiate 


Language _Greek _ 


IN BEHALF OF ppsponpENts 


___NigholasAitomeriance,—Esq.,- 
1290 Avenue of the Americas 


New York, N. Y. 


Tachna, Bauman, Asarch, & Altowarlanos, 
Esqs. ») 


ele 


I hereby cently that to the best of my knowledge aad belief the following pages numbered __°+° _ 


through 


Form 297 


___are a complete and accurate transcript of the above-described hearing. 


/ 
a ) i 


et, 


J Garavae, 


Special In quiry Officer 


Title 


seg = ef 


1 | SIO Te TRE RESPONDENT (through the interpreter): 
2. Q What is your full true and correct name? 
3 My name Stefanos Zaoutis. 


4 Do you live at 3508 24th Avenue, Astoria, Long Island? 
Yes, sir. 

Do you speak and understand tha English language? 
Well, some, but not very well, 


Do you understand the Greek language spoken by the interpreter? 


Yes, 


Dn > © FPF DBD FF Bf > 


If at any time you should not understa.d a question translated to you 
in Greek, say sc, and the question will be explained to you. But if 
you answer the question I will beliewe chat you nave understood what 
the question means. De you understand what I am saying’ 

Yes. 


I advise you that you are before me today to get a hearing in the mate 


ter of rescission of the adjustment of your immigration status. Do you | 


understand? 
Yes. 
Q At this hearing do you wish to be represented by Mr. Altomarianos? 
A Yes. 
SIOs Counsel, are you ready to proceed? 
COUNSEL: Yes, we are, Mr. Mack. If I may have the opportunity even before 
we proceed to make a statemert. 
SIOs I will let you make a statement off the record because any statewent 
you wake is not evidence. Ii you wish to make s statement off the record, 
I will give you the opportunity. 


ele 


ia TRANSCRIPT OF HEARING 


(9-28-65) United States Department of Justice — Immigration and Naturalization Service 


COUNSEL: Fine. 

S10t First of all, Counsel, the hesring has not been cor. enced, So you 
can’t make any legal requests. I merely advised hia of the action aad 1 
want to know whetL-s you are ready to proceed? 

MR. ALTOMARIANOS: We are ready to proceed. 

S1O0z Mr. Levine, are you ready? 

MR, LEVINE: The government is ready. 

S103 Now, Counsel, you may proceed with any application you desire. 

pe. ALTOMARIANOS: On behalf of the respondent, we request that you as 
Specia} Inquiry Officer order that these proceedings &! seceinated and 
nothing be done further on the ground that this partie iay action Ms barred 
by the statute of limitations and I present as wy lega: besis for it, cwo 
cases, Tanner V. Rolland, 255 Fed. 2d 6l, and a mickent caso reversing 

the Board decision SING v. INS, 313 Fed. Supp. $32, in beth cases which 
the court held to the rule that the five year Limitetion provicion does 
not hold wren the plaintiff, the respondent in this cere, su served with 
notice of intent to rescind. 

SIO: If wy recollection is correct, Counsel, there was some agendwent by 
regulation relative to rescission cases. As I right in that, Mr. Levine? 
MR. L.VINEs You are right, Mr. Hawk, that has been amended so that the 
atetute of Limitations shall not stop, if the notice of rescission is 
served before the expiration of the five year statute, it is not longer 
nécessary for the final judgment or decision in a rescission case occur oF 
be delivered prior to the expiration of the five years. 
MR. ALTOMARIANOS: It is wy opinion {f such an amendment exists, and I | 


believe, I take your word that it does, it does not apply in the case ree 


' 
i 
\ 
i 


troactively, and the notice was sent in this case... 5 
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ae 


sio: If we may teke a recess at this time, Mr. Levine will have an oppor- 
tunity to present the regulation and the effective date of the regulation. 
S10: Mr. Levine will you make a statement on the record in light of the 
fact I apparently was under a misapprehension that there was a regulation 
which amended the situation relative to the statute of lisitations. 3 will 
let you make your statement. 

MR. LEVINE: Yes, Mr. Mack. I heve submitted the case of Matter of Sing, 

a Board decision, an Interim Decision 2017 which holds that the service of 
the notice of intention to rescind tolls the statute of limitation and is 
not necessary in a 246 proceeding thereafter to have a final sedjudication 
within the five year statutory period.... 

$101 I know, but Mr. Altomarianos has indicated that the Matter of Sing 
was reversed by the Circuit Court for 9th Circuit... 

MR. LEVINE:...yes, I was going to continue, to tell you sir, that I é6o know 
of the reversel of thet Board's decision by the Cjrcuit Court of Appeals in 
the 9th Circuit... 

S103 ..-the District Court of California... 

MR, LEVINE....I‘s sorry yes, the District Court of California, Ninth Cireulc. | 
We have been inform d by the Central office in Washington that the Board 
decision on Matter of Sing is the one that we should adhere to... 

SIG But that doesn’t mean I have to adhere to it. What you want to ad- 


here to is immeterial... 


MR. LEVINE: Mr. Mack, I am aware of that, and I am choosing ay phraseology 


carefully that we - weaning I - in no sense do I ever speak for you, sir. 


by 


That ve, a2 Trial A torneys in the Kew York District, es the legal erm of 


| 
the District Director, sre to adhere to the decision of the Board in Matter 
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of Sing, and not to adhere to the reversal thereof by the District Court in 
the Ninth Circuit. 

SIO: Mr. Altomarianos and Yr. Levine. I will reserve ay decision on the 
motion, and I request thet you subait briefs on the question. However, 
since I am reserving sy decision, I will permit the government to present 
its case, subject to whatever ruling I make on the motion... 

MR. LEVINE: I understand however, Mr. Mack, that Mr. Altowarianoa bas a 
number of other requests to make of you also as this time... 

SIGs I will give him the opportunito to do so now, 

MR. ALTOMARIANOS: Well, first, in regard tc your reserving your decision 
but indicating that you feel the governsent should proceed, we would ob- 
jeet to that on the ground thet it would bs wholly unfair, and without any 
presedent, to a respondent, for a case to proceed before decision were gade 
whether the action itself would be off the ground. We make our first ob- 
jection there. Two, I would object to the responden. eing sworn in and 
his testimony taken on the further ground that the government - in this case 
‘« theaselves - after the first notice of intention was served, faiied to 
proceed in this case, and should be estopped from proceeding in this case 
on the grounds of committing, what I would Like to loosely term ~- a fraud, 
committed upon the respondent. J] use that loosely without any bad word. 
This respondent had been requested by this Service to enger into a discus- 
sion with the Service and if possible offer testimony and evidence against 
a third party in cooperation with the Service. Negotiations proc-eded, 
warious weetings were held, and as a result of these weetings, for one 
reason oz another, the attorney representing « particular coordinating 


committee which was pres.nting evidence against a third party, first dee- 


cided not to use thie eeapentent.”? testimeny. That attorney was replaced by b 
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another who indicated that he wanted to.... 

MR. LEVINE: Mr. Mack, I don’t wish to be rude... 

S10: I don’t think that’s material. 

MR. LEVINE: ...but Mr. Altomerianos is going completely outside the scope 
of this hearing before you now. I hesitated to interrupt him before but I 


don't think thet that is really relevant co the issue. 


S10: I am not inclined to think thet this particular phase, that has been. 


repealed without saking any specific finding one way or the other, is rele 
evant... 
MR. ALTOMARIANOSs I understand your position. Our position would be to 
request the SIO to further order the proceedings not be opened but that 
the government should be estopped from these proceedings based upon their 
own failure to bring thea on, without any thought of this respendent - 
putting in jeopardy lis rights as a result of the fraud which was committed 
and third, I would not have this respondent at any time sworn in and give 
any testimony on the ground thet I think he has no obligatioa to testify 
here, as i have stated in a former case I handled... 
al0s Because you handled a case and took up such « posture at one time 
does not now make it law... 
MR. ALTCMARIANOS: I agree with you Mr. Mack, but it’s our position... 
S10: My observation of the situation is that the governmenc has a right 
to call anybody as a witness. What position aay be taken once he is called 
as a witness will be determinad based upon the situation we then srrive at. 
MR. ALTOMARIABOS: My only position again, is a question of law and not 
whet wy desire is for it to be. This respondent cannot be called as @ 
witness against himself. He has the right to.... 
e 5 « 
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SIO: Mr. Altomariancs, you are sufficiently knowledgeable as a lawyer 
that any party to eny proceeding say call in the principal party of the 
opposition es & witness - in any proceeding - any legal proceeding. 
MR. LEVINE: Mr.Mock wey I be heard. If Mr. Altomarlanoe is finished, I 
would like to reply tc what actually amounts to a motion to dississ peing 
made to you. If sy memory does serve on correctly, at the outset of this 
hearing, Mr. Altomerianos requested wefore the hearing actually went into 
operation thet he make certain motions to ys or certain requests tO yOu, — 
with regard to the legality of the proceedings here. May I infors Mr. 
Altomarianos through you, sir, that the government ‘s presentation of the 
case hes not as yet begun We are perfectly capable, ready and anxious to g° 
ahead, with the presentation of evidence. With regard to che second sotica 
in effect, tht was it was the plese made by Mr. Altowarianog, I don’t think 


with all due respect that it should be countenanced by you » if the govern- 


wade by Me. Mariencs, which sctually amounts to Laches is cospletely irrele | 
evant and iunsterial. 

$10; Well I as inclined to agree that the government is not estopped by 
the mere fact that they did not proceed with the hearing. At least, well, 


I do not know at this time, the basis of the delay in bringing the matter 


vent’s position is correct, that the Service by its notice of intention 
to rescind within the five years statutory period is sufficient @ complaint. q 
| 
\ 
| 
| 
| 


up for trial.I cannot make en affirmative finding... 

MR. ALTOMARIANOS: Perhaps..-- 

S103 2-1 will not at this time weigh respondent's motion on the basis of , 
che fact that there is no evidence before we on which I could make « finding. 


Counsel asy reserve his right to renew his motion when some concrete etidgnoe 


j 


oe 6 e 
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is in the record. I will then make a ruling. Any other motion you hava, 
Counsel? 
MR. ALTOMARIANOS: No, Mr. Mack, I would like to reserve my right on thet 
but sy wain point is in view of the fact that you have reserved decision 
on deciding whother we should begin or not, I think.. 
SIO0s....I didn’t reserve my decision on whe~"r we should begin or not.. 


I reserved @ decision on your motion to dissai:» the proceeding on the ground 


that it is barred by the statute of limitations.. 


MR. ALTOMARIANOS: Well, I address wyself to that and I correct syself and 

my phraseclogy. Until that decision ‘3 made I think there should be no 
proceeding, because there is no point in now proceeding and then deciding 
later that we shouldn’t have proceeded, and I don’t think well, any purpose 

is served. Hear my position, we have waited a year since the notice of 
intention has been served. If the gowernment's position is correct and 

upheld ea few more weeks or whatever it is won't matter when the proceeding 
would begin. So Is saying until your decision comes down, I don't see why 

we would be proceeding. When we can see which way it will go and the govern- | 
went wishes to take an appeal, fine, but if the government is upheld then 

it is only a matter of a little bit wore «ime for this proceeding to get 

off the ground and I don’t see why we should proceed today in view of that. 
MR. LEVINEs With ali due respect to you, sir and Mr.Mack, I aw not in dis- 
agreement with Mr. Altomarianos.,,. 

S10: Have you decided too, that I have no objection to adjourning the case? 
ME. LEVINE:..... however, may I continue sir. Conditioned by a time limitation. if 
MR. ALTOMARIANOS: I fully agree. | 


SI0s How much tiwe will you need to subsit a brief, Counsel? 
ey es 
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MR. ALTOMARIANOS: Ten days. 

SIO: Mr. Levine, how much time will you need? 

MR. LEVINE: W,11 the actual period agre e .. no no, I will prepare sy 
brief simultaneously with the preparation of the brief by Mr. Altomari anos 
and subsit - both be su>ditted to you within a period of two weks. 

SI0t Then, I will adjourn this hearing - I will give both of you until 
June 16, 1971 to subait briefs. In the event that I should grant the 
motion to dismiss, an order will be served to that effect. In the event 
however that the motion should be deemed denied, or I be prepared to deny 
the wotion, then the hearing will be considered continued and arrangements 
will be made as to the rescheduling of the hearing. | 
MR. LEVINE: May we be wore specific, and state the government will place 
this matter for hearing upon receipt of your.. 

SI0s I will not submit a written decision in the ee that I deny the 
motion. That’s what I'x trying to tell you. 

MR. LEVINE : Well, then you can 

S10: Please, you are not in a position to edvise me as to what to do, 

MR. LEVINEs I am nvt attempting to, I em merely mentioning... 

S10: All I am telling you is that in the event I come to the conclusion 
that the motion should be denied, I will advise the proper authorities to 
schedule the hearing for further hearing. 

MR. LEVINE: Thank you, that’s agreeable to me. 

MR. ALTOMARIANOS: May I state for the record if denied.... 

$10: At the reopened hearing, if I should deny the motion I ill make 6 


statement on the record. If however I should grant the motion, I will 


|| enter a written order. 


8 e 
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MR. LEVINE: Perfectiy agreeable, of course, Mr. Mack. 


SIO: If I grant the motion then I ea terwinating Che proceedings. 


All right, subject to the foregoing, the hearing is adjourned without cate, | 


aJe 
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S16 TO RESPONDENT (through the official interpreter): 


Q What is your true name? 


Stafancs Zacutis. 

Do you still live at 3508 24th Avenue, Astoria, New York? 
Yes, 

Do you speak and understand the English language? 


Yes. 


Do you understand the Greek language spoken by the interpreter? 

Sure. 

It is my considered opinion that it would be to your best interest to 
bave the use of the Greek interpreter at this hearing for you? 

Sure. 

Do you understand the Greek language spoken by the interpreter? 


Yes. \ 
\ 
| 


If you should not understand a questiua translated to you in Greek, say 50 


will assume that you have urderstood the question and what it means. Do 


| 
and the question will be explained to you. If however you do answer I | 


you understand what [ am saying? 

Yes, sir. 

You are sware of the fact that you are under these proceedings to determine 
whether or net your permanent status in the United States should be re- 
scinded, 

Yes. 

Do you wish to be represented by Mr. Altomarianos, whe is present? 


Yes, sure, 


Are you ready to proceed, Counsel? 


— 
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MR. ALTOMARIANOS: Yes, we are. 
WR, LEVINE: The goverment is ready. 


STO TO RESPONDENT: (through the officiel interpreter): 


Q Will you stand please and raise your right hand to be sworn. Do you 


solemnly sweer that all the testimony you are about to give in this pro- 


ceeding will be the truth, the whole truth, ard nothing but the truth, 
80 help you God? 
A Ido. 


Q Be seated. 


SIO: Mr. Altomarianos, at the last hearing on June 2, 1971, you made # motion 


to dismiss on the ground that the five year limitation had expired. At that | 


time I reserved my decision on the motioa in light of the fact that there had | 


been appeal pending in United States Court of Appeals for the ninth district | 


in the matter of SINGH v. the Immigration Service, et al. I now deny your 
motion on the basis of this decision which has been handed down by the court | 
in that case. 

S10: Mr. Levine, you may proceed. 

MR, ALTOMARIANOS: But just before thet I would like to preserve all of our 
rights to appeal that decision... 

$10: You may reserve your right and take an exception to my deciiiica. 

MR, ALTOMARIANOS: Ko, not an exception, I just want to preserve our rights 
due to the fact that we are willing to proceed in this case we reserve our 
right to appeal that particular decision. 

SIO: Well, you cannot appeal that decision. You can appeal the decision ia | 
this case, 


MR, ALTOMARIANOS: Your decision, all right. 


10:—kr,_Levine,;—you-may_proceed, 


im ee" 
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MR, LEVINE: Before I start the questioning, Mr. Mack, I have discussed this | 
matter with Counsel for the respondent, andwe have stipulated as follow that} 
the respondent admite allegations 1, 2, 3, 4, 5, = 9, and 10, Respomient 
denies allegations 6, 7, and 8, Ami likewise denies the conclusions based 
on the allegations contained in the notice. 

MR. ALTOMARIANOS: Right, thank you. 

MR. LEVINE TO RESPONDENT: 

Q Mr. Zaoutis, when did you first come to the United States? 


A Koveaber the first, 1933. 


@ And what was your status in the United States? At that time? 


A I came as an eaployee of Greek Consulate of Mew York, 


Q You were a doorman, is that right? 
A 


Yes. 

Now when did you leave that job as a doorman? 

When X got married. 

As a wuntter of fact, you left the job some time before you got married, 
is that right? 


Ko. 


Was it on the day you were marricd? 

No not the same day, after I found an apartment. 

Mr. Zaoutis, when did you make up your mind that you wanted to regain in 

the United Stqtes permanently? 
MR. ALTOMARIANOS: Mr. Mack, before we go any further, XY would lixe to make 
an objection that the respondent is being used as @ witness by the govern- 
ment to make out its case, @ prima facia case. [ would like to reserve the 


right of the respondent to be his own witness in his own behalf, and not to 


oe ae > Se 
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be used as the government's witness at this particular time. 
S10: I overrule your objection. The goverment has the right to cali any~ 
body as its witnesses. 
BY RESPONDERT: Whea i found the girl in order to get married. 
MR. LEVINE TO RESPONDENT: 

close 

Q Did you have any/relatives in the United States at that time? 


A A brother, an American citizen for eight years. 


And did you consult him about attempting to obtain lawful permanent resi- | 


dence in the United States? | 
It was not necessary to get the advice of my brother because I foum - I 
got acquainted with this girl. 

$10; Gentlemen, before we go any further, I think we should mark into the 

record es Exhibit, the notice of intention to rescind, as Exhibit #1, and 

the answer of June 10, 1970, will be marked Exhibit # 2. I take it there is | 
no objection? 

MR. LEVINE: Xo, sir. 

MR. ALTERMARIANOS: No objection. 

SIO: All right, Mr. Levine, you may go ahead. 

MR, LEVINE TO RESPONDENT: 

Q That's not what I asked you, Mr. Zaoutis. I didn't ask you 4f it was 
necessary to taik to your brother. I asked you whether you did consult 
with your brother about this? 

A Ko. I told him that I have decided to get married and he told me why ant 


Q At that time did you have anybody in mind to marry, Mr. Zaoutis? 


| 
| 
| 
| 


MR. ALTOMARIANOS: I object to the question that it doesn't state a 


in what particular time we are discussing....« 


aa 
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MR, LEVINE TO RESPONDENT: 


Q When did you make up your mind that you wanted to remain in the United 


states permanently. 


SIO TO RESPONDENT: 

Q What date, approximately? 
A When I found the girl. 

Q When was this? 


MR. LEVINE TO RESPONDENT: 


Q What date was this? 

A I don't remember. 

810 TO RESPONDENT: 

Q You don't remember the Boar, the month, the time of the year? 

A 1 think it was in 1964. 

MR, LEVINE TO RESPONDENT: 

Q bo you have any idea, what month, it was in 1964? 

A - 

MR, LEVINE: May we go off the record, just @ minute. 

810: Kow xvpeat the question. 

MR, LEVINE TO RESPONDENT: 

Q Do you have aay idea what month it was in 1964 that you met this girl? 

A 1 am not sure, because 1 think it was September or October. It was the 
time of the exposition of the show. The exposition took place in New 
York at that time. 
Who is the girl? 
Fredeswindsa Camacho. 


And how did you find this girl, sir? 


- 14 ule 
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2 think I already testified about that, sir. 
Well, you testify again. 
I knew her at the exposition, the show. 
What exposition? 
The Fair, that they had at that time in Long Island, in Queens. 
Mr. Zaoutis, are you telling me that there was an affair ~- a Fair - 


in Long Island in 19647 


Yes, 


Where in Long island? 

I took a train and I got off at the Fair. 

And was she working at the fair, or how did you meet her? 
Ko, X met the girl thers, we talked. 

Can you talk English, sir? 


Not very well, but I speak the popular language. 


| 
What's the popular language? | 


{I didn’t know - I did not attemd high school, but I am speaking in — 
because I am working then. | 
Up to that time you were working at the Greek Consulate, right? 

Yes. 

Does this lady, Miss Camacho speak Greek? 

No. 

What language did she speak? 

English, Her language is &panish, but she speaks also, English. 

And you picked her up at the fair as you say? 

yes, 


Bow loften did you see her, after that? 
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A few tines. 
How many times? 
I don't remember exactly how many times, 
When were you married? 
After a certain time I told her that I wished to get marriod with her, 
to her, and she said, why not, I accept. 
When did you get married ,sir? 
You have the certificates in the file, I don't remember the wxact date? 


Q When did you marry her, sir, what's the date? 


MR. ALTOMARIANOS: I think the respondent responded that he did not remember | 


the exact date. 

SIO: Then let him give his best recollection, 

BY RESPONDENT:I told you I don't remember the date. I remember the year, 
MR. LEVINE TO RESPONDENT: 

Q What year was it? 

A There's so many years, I can't remember it. In 1964, I think, 

Q How many days or weeks after you first met her did you marry her? 
A I don’t remember, 

Q How often did you see her before you married her? 

A 1 don't remember exactly. 

SIO TO RESPONDENT: 


Q Do you remember whether it was one time or ten times ? 


A 1 told you, I don't remember. 


MR. LEVINE TO RESPONDENT: 


Q All right, Mr. Zaoutis, where were you living at that time, as you re~ 


member it to be in September or October of 19647 


10 
TRANSCRIPT OF HEARING 


United States Department of ‘ustice — Immigration and Naturalization Service 


ORM 1-299 
9-28-65) 


| 
| 


io 


At the Greek Consulate. 
Q Where were you living, where were you Sleeping? 


A At the Consulate. 


Q All right, how long did you contimue to live at the Consulate? 
MR. ALTOMARIANOS: I think the question is incomplete, until or before what? | 
SIO TO RESPONDENT: 
Until what date did you live at the ‘Tonsulate? 
Until — got married, and then I left the Consulate. 
On the day you were married you left the Consulate? 
mien? 
I told you I don't remember the exact date, but I remained there because 
I was mot able to find a job. 
How long did you remain there? 
I was there from my arrival in November until August, or September 65, 
when I obtained my permanent residence card, 
MR, ALTOMARIANOS: I don't know whether you are discussing his job or where 
he was living. I don't know whether the respondent is clear on that. 
MR, LEVINE: I will clarify that, Counscilor. 
810: From what I understand at this stage is that he remained at the 
Consulate, as he testified from November until noxt September when he got 
his job, when he got his card for permanent resicence. 
MR, LEVINE: [I will clarify it. 
MR. LEVINE TO RESPONDENT: 
Q Do you mean you continued to work at “hat job until you got your seat 


residence, Mr. 4%..qutis? 


A Yes. 


| 
| 
| 
| 


gins 


Q And did you continue to sleep there, sir, until you got your permanent 


~~ ves idence? -i7 = ee 
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No. 

Well, where did you sleep, sir? 

At the address I have given. In Brooklyn. 
What address in Brooklyn? 

226 Central A,eme, Brooklyn. 


And how long did you live at 226 Central Avenue sddress in Brooklyn, sir? | 


I don't remember exactly, but I think I remained there about thirteen moaths i, 


er fourteen months, about. | 


Mr, Zaoutis, did you take Miss Camacho out « number of times before you 
were married to her? 
Yes. 
And then did you take her home after that? 
Ro, because she was living with her sister at tliat time. 
Well, at least did you take her to the door of where she lived with her 
sister? 
No, I was going for my job and she left, 
Do you mean you want me to understand that you took s young lady out 
a number of times, Mr. Zaoutis, and then you left her whereever it was 
and you went home and she went hone, separately? 
MR, ALTOMARIANOS: [I object to that because the respondent did not testify 
that he went home. He said he went to work when he left her. 
MR . LEVINE TO RESPONDERT: 
Q All right, to the place where you worked and lived? 
A She didn't tell me to accompany her to her home and I knew only her sister. 
Q Well where did she live, do you know? 


810: Do you mean her sister, or her? 
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MR. LEVINE: Ko, I mean where Miss Camachdé lived, prior to the time you 
married her, 

BY RESPOMDERT: She didn’t give me eny address, sir, She just told me that 
she was living with her sister at Bronx, and she was calling hem by tele- 
phone. 

MR. LEVINE TO RESPONDERT: 


Do you mean she was calling you by telephone? 


Yes. 


Where did she call you, sir? 


At the Greek Consulate where I was working. 

Mr. Zaoutis, when did you move to 226 Central AVemie in Brooklyn, do you 
know? 

X don't remember the exact date. After I got married, I found two days 
later this apartuent? 

Did you move in? 

After two or three days I entered this apartment. 

Mr. Zaoutis, didn't you tell me before that you didn't move out of the 


| 


Greek Consulate building until you obtained your green card, or permanent | 
residenee status? | 
when I found a job I asked the American Consulate, I was not living 

there any more. | 
And that job was ebout the time that you got the gieen card for lawful | 
pemianent residence, is that right? | 
What new job are you talking sbout? 

How long did you owrk as a doorman at ule Greek Consulate? 


I told you, wots get the card. 


a. eres 
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Q And did you sleep at the Greek Consulate while you were working there? 


| 
| 
| 
| 
| 


MR. ALTOBMARIANO6: Objection,as to ths question, are you asking about before 
or after the marriage? 

MR, LEVINE: {I om not referring to marriage, sir. 

MR, ALTOMARIANOS: When he worked there, did he live there? 

MR. LEVINE: That's right. 


MR. ALTOMARIANOS: You @re assuming that he bad lived there, 


SIO: Mr. Altomarianos, there is an inconsistency... 

MR. ALTOMARIANOS: That's the reason I raised my objection earlier. I 

thought my client was confused by the questioning was work, and then it 

went to sleeping, and I do not think he understood it. 

8I0; The question before hir is: During the period of time you were work- | 

ing at the Greek Consulate did you sleep at the Greek Consulate, 

WR, ALTOMARIANOS: And I think the respondent testified clearly that he did. 

610: I don't know how sure, and I want to make sure. | 

MR. ALTOMARIAI@2: I think he would be more sure if the dates were ststed. | 

810: Kow, please, I will not enter into any argument with you. The eenetene 

is - during the period of time that ho was working at the Greek Consulate, 

did he live at the Greek Conzul and no place else? 

BY RESPQNDENT: Yes, I was sleeping there, until I got married, 

MR. LEVINE: TO RESPONDERT: 

Q Until you got married, or until you got your green ecard, which is it, ur. 
Zaocutis? | 

A Until x got married. | 

SIO: Now, wait one mimite, please, Just so there will be no confusion here. 


SIO TO RESPONDENT: 


Co . 26 
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Q When did you get married? 
MR, ALTOMARIANOS: I think the record can speak for itself. 
810: £ just want to have this clarified, Iam not goingto be for days and 
days on end without the possibility ef clarifying something. 
BIO TO RESPONDENT: 
Q “hen did you get marriod? 
A 1 told you before that I don't remember exactly, but I think it was 
January or Yebruary 1964. 
1964 or 19657 
I don't remember the exact date, of the marriage. 
Your attorney has admitted that you were married on Jamary 10, 1965. 
Does that refresh your recollection? 
if the lawyer says so, it means be found out by the documents that I 
got married at that time, 


And your lawyer states that you got your permanent residence on or about 


August 25, 1965. Does thet refresh your recollection as to when approx~ | 


imately you got the green card? 
I think so, that's the date I obtained my card. 
Mow to the best of my recollection and my trial notes, is that you did 
not move out of the Greek Consulate until you got your green card, Is 
that correct? 
A I told you that I would not go out without having assured of return. 
WR, ALTOMARIANOS: Can we go off the record here a minute? - 
8@0: No, I would just like to clarify this... 
MR, ALTOMARIANOS: He is still confusing work and... 
810: Please, you are doing more confusing than anything else, Counsel. 
Te. a 
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Q 


Q 
A 


Row, listen to me, please. You said that you did not move cut of the 
Greek Consulate unt‘i you got your green card, your permanent residence 
in the United States, Was that statement correct? 

What do you mean? If I left the Consulate, I would like to say that if 
I was continuing to work or to leave there? 

Until when did you work at the Greek Consul? 

Z told you until 1965, 

Did you work there until you received your green card? 

Yes, 

And did you live at the Greek Consulate until you got the green cari? 


IT told you that I was not sleeping there, after I got married. 


810: Go ahead, 


MR. LSVINE TO RESPONDENT: 


Q 


A 
Q 
A 


Did anybody introduce you to Miss Macho - Miss Fredeswinda Camacho? 
What do you mean by asking me that? 


Well, did youhave a mutual friend, who introduced you? 


I told you that I was acquainted to her directly without any intermediary 


person, 
That's what I went to make sure of sir. That nobody else introduced you 
to her. 

Ho. 

Do you mern that my statement is correct or is incorrect? Which? 

I want to sake certain that I understand you? Did any body introduce you 
to her or her to you? 


Z don't remember. 
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Q You married thie lady and you want me to understend that you don't | 
remember whether you were introduced to each other, or you picked her | 

up completely on your own? | 
MR. ALTONARIAMOS: May I have a five minute recess to discuss with my client! 
the case, in the interests of justice. 


BIO: I don't get whet you mean, inthe interests of justice? 


MR, ALTOMARIANOS: I want « five mimite recess to discuss with my client 


the questioning that is going on, 
810: What is the basis of this request in the interest of justice? 


MR, ALTOMARIANOS: I feel that I would like to discuss with my client the 


questioning that is going on, the cooperation or help inthe contiosation of | 


the case. 
SIO: You can esk him to be cooperative... 

MR. ALTOMARIANOG: I want to talk to hia. 
MR. LEVINE: 1 would object to that.. 
610: I can't see the legal basis fo your request, Counsel, 
MR. ALTOMARIANOS: Arx you saying that he has no right to discuss with his 
Counsel in private the questioning that is going on, so I can advise him. 
SIO; Not in the midst of an examination. 
MR. ALTOMARIANOS: You are saying that he has no right, then? 
810: Now, don't argue with me... 
MR. ALTOMARIANOS: [I am asking you, hia right? 

810: YX am making a rule, that while he is being questioned on the stand 
there is no besis in law or eny rule of evidence that I know of for a man 
to be withdrawn from the stand and a recess taken so that he may coufer with 


his attorney as to what and how to testify. 


— a ai eee —- eas 
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WR, ALTOHARIANOS: I take exception to that. 


S10: If you wish to direct a question to him to tell the truth, I will 
permit you to do that. 
MR, ALTOMARIANOS : I request a five mimute recess to discuss with him this 


line of questioning. 


SIO: I will deny your request. 
BIO: Go ahead, Mr. Levine. 


MR, LEVINE TO RESPONDENT: 


Q Is that what you want se to believe, Mr. 
A What? 


Q That you don't rewember whether you were introduced to her, or whether 


yu picked her up on your own. 

k don't remember. 

And do you now recall exactly how many times you saw her between the 
times you first met her and the time you married her? 


Ko, 


Mr, Zaoutis, did you pay anybody any moncy for this marriage to Miss 


Camacho? 


I don't understand that question. 


Did you pay @uybody any money for the arrangement of the marriage to 


Miss Camecho? 


Ro. 


Q Dec you know anybody by the name of Angelo Palazzo? Colazzo? (spelled)? 
A What? 


8YO TO RESPONDENT: 


Q@ Do you know anyone by the name of Angelo Collazzo? 


ao eo 
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A £ think he is a cousin of her's, 


MR. LEVINE TO RESPONDENT: 


Q Do you mean of this Comsoho wousn? 


> 


So he tells me, 
And do you know afybody by the name of James Caperonis? 
James Craperonis? X don't remember, 


Do you know any body by the name af Luis Rivera? 


No. 
Did you have witnesses to your marriage sir? 
What do you mean with this, to sign the paper? 


Yes. 


> © >» © FP © FF ® 


When we went to the City Hall her cousin accompanied us and in his car. 


And who signed the papers? 


| 
He called to persons there to sing the papers. I don't know who they were 


8o you don't know who the witnesses are to your wedding? 


> O +» © 


We did, we had his cousin am’ some other people i uon't remember who. 


i don't remember their names, 


You cidn't know thea? You didn't know these people before? 


No, only my co@sin, the wife's cousin, the cousin of my wife. 


And what was the cousin's nane? 
Angelo. 
Angelo what? 

You told me before his last name, 
Camacho? 
Yes. 


Did he witness the service? 
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And her cousin was a witness to your wedding, Mr Angelo Collazzo? 
I don't kuow, he knew better how to speak English he accompented us in 
Fie car. 
Could you tell me whether he was a witness to your wedding Mr, Zacutis? 
I remember he accompanied us to City Hall, but I don’t remember if he, 
himself, signed the papers. 
All right, Ani your then wibals aa was Fredeswinda Camacho, is thé? 
right? 

A Yes. 

MR, LEVINE: Mr. Mack, I have no further questions of this witness at this 


time. 


SIO: Mr. Altomarianos, do you wish to proceed. 


MR, ALTOMARIANOS: I would wish to reserve our right to cross examine sir. 
810: You may proceed now, 

MWR, ALXOMARIANOS; No, I would like to preserve our right te examine. 

SIO: Then examine, { am giving you the opportunity now. At this time if 
you wish, If you don’t want to take advantage of it, then.. 


MR. ALTOMARIANOS: Off the record, 


S10: I will give you five minutes then off the record, 


SIO: Hearing 18 resumed, 
SIO; Mr. Levine, do you have any other witness to present now ? 
MR. LEVINE: Not at this time, sir, 


WR, ALTOMARIANOS: f would like to preserve my right to present the responi-| 


ent's entire case sir, the next time we appear, rather than go into @ piece=- 
moal program. 


sro: ¥ wiil give you the opportunity... 


a 
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MR, ALTOMARIANOS: No, I am just stating for the record, it;s more than & 
request. I would like the government to understand that I would like to 
present an entire case of the respondent from beginning to end, 0.K.? 
BIO: You will not be prevented from presenting every bit of evidence that 


is admissible. De you eee 


S10: Mr. Levine, do you wish to have an adjourment to present witnesses? 


MR, LEVINE: Yes, Mr. Mack, I have witness coming in from quite @ good deal 

of distance away. I have & now date, June 22nd, 1972 at 8:45, 

sro: All right, the hearing will be adjourned until June 22, 1972 at 8:45 

and the respondent will appear here without further notice. 

BIO TO RESPONDENT: 

@ Do you understand sir, the hearing inyour case 4s adjourned until Jure 
22nd at 8:45 a.8.. You will appear here without further notice. Do 
you understand? 

A Yes. 


SIO: Hearing is adjourned. 
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\ 
8I0: Mr. Levine, I understand you have & statement you wish to make for the 


record . 

MR, LEVINE: Yes, Ido, sir. I bave just talked with Mr. Altamoriancs, 
attorney for the responmient in this matter, He told me that although he was | 
in the office, that is, the immigration office, thie morning, he suddenly was 
taken quite 111 and he is on his way to the doctor, or be had been to the | 
doctor, and was on his way home. He advised me that he is grateful te both 
you and myself for our prior considerations in this matter. He understands 
that we bave witnesses who have came from & long distance todey end he stated, 


unequivocally on the phone to me, that he hed no objection to the taking of | 


the testimony e” these witnesses in his abeance, He whives any cress-eram~ 


ination of these witnesses and will sign any paper to thet end, if that be 

necessary and advisable when he next appears before us. 

BIO TO RESPONDERT (through the daterpreter): 

Q Do you understand a1) that was just said? 

A Yes. 
I will have Mrs. Tsopenskes, cur official Greek interpreter, keep you aware 
of everything that is geing on here and everything that is presented, in 
order that you my know what is going on, do you unders taud? 

A All right. ‘ 

SIO: Mr. Levine, will you present your witness. 

UR, LEVINE TO WITNESS: Mr. Callaszo, 

SIO TO WITNESS: 

Q What is your wame? 

A Angel Louis Coliazso. (last name spelled by witness). 


Q And your eddress is? 


} 


Mh. LEVINE: Mr. Mack, 1f Tway, on... = =~ 28 - 
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(MR. LEVINE: Mr. Mack, if I may, on behalf of the witness, 


(S10: Let ws ask him this first, 


\\ 
|| SIO TO RESPONDENT A WITNESS ; 


|Q Do you speak and understand the English language? 


\A Yes, I do, 


yen nent 


yi 


|/Q If at any time you cannot understand @ question please stop and bave it 


explained to you. New will you scant up and r@ise your right hand. Do 
you solemnly swoer that all the testimony YU Bre about to give here will 
be the truth, the whole truth, 6nd nothing but the truth, so help you God? 
A I de, 
(Q You may git down now, 
| 810: You way proceed, Ur. 
| MR, LEVINE TO THE WITNESS: 
i Q Mr. Callazse, the end of 1964 or the beginning of 1965, were you connected 
with an attorney's office? 
Yeo, I was, 
Please speak more loudly. 
Yes, I was, 
And what was your function with that attorncy? 
X wed to be the Camsellor on marriages. 
Counsel ou amrriages? 
Various persons come in and I would take care of immigration papers. 
Do I understand you correctly that you found American citizen girls to 
warry Sliens so thet they could adjust in the United States, is that it? 
Yes, that's right. 


And de you beppen to know how, or whe obtSiined the aliens? 


ee ne Ha ee : 
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Who? 

Well I only know his by his mime - first name was JIMMY. 

And when he brought - this Jimmy - brought an Slien who was illegally in 
the United States, or who wanted to become & permanent resident, to this 
office you were Sdesignated to find # young lady whe was & United States 
citizen so that he could marry? 

That is correct. 

Did you - do you recall Mr. Cellazo, whether you obtained a young lady 
by the name of FREDESWINDA CAMACHO in the early part of 1965 to marry 
an a@lien? 

I don't remember exactly the time when it was but I can remember Fredeswinds 
Comacho. 


Whe was she aupposed to marry, do you know? 


{ 
| 
4 
h 
k 


Bee 
Be 


Well at the time I didn't know him. 

Did you subsequently fimd cut? 

Yos, I met him the first time when we went to New York to get the papers 
for the license, the marriage iicense, 

And is that the gentleman seated across the table, Mr. Stefanos ZAOQUTIS? 
Yes, he is. 

Mow, when you were adked to find & United Statcs citizen girl, was anything 
told to you with regard to the arrangements for the marriage? | 
Yes. 

What were they? | 
The arrangements were I was to get the girl, they were to get mirricd, they 
were not to live together within « year they get @ quick divorce, in South 
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Do you beppen to know how much this young lady was supposed to get paid 
for this? 
It was between three and four hundred dollars I think, I don't know exactly 
the emount of money. 
And when did you speak to the young lady with regard to this proposition? | 
If you recall? 
la When did I speak to her? 
Q Yee, 
SIO TO WITNESS: 
Q Using the date of the marriage as 2 base, how long before this was it? 
A It wasn't lor before. 
| MR, LEVINE TO WITNESS: 
Q Wai}, how long, & week? 
| A would say one or two weeks, It could go either way. 
And did the young lady agroe? 
Yes, she did. 
Did you tell her what the arrangements was, that is, that she would be 
paid, that they were not to live together and 8° on? 
Yes. 
And did she agree? 


Yes, 


Did you arrange for the young lady to meet Mr. Zaoutis? 


Yes, I did, 


When and how? 


Weil, I do know that I was to moet him with her and the other party, some 


wherein Mahhbattan, if I tell youthe exact place I will be lying because 


~~} don't well remember. ca ee ee 
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Q Was it at a time when they applied for a license to marry? 
i That was 
| A /Tae first time but I don't rewember where it was. It could bave been in 
i 
i 


| Queens or Manhattan, but I don't renomber the place, 
| And that was the first tim: the two of them met as far #2 you know? 
As far as I can remember, yes. 
Jimmy intreduced this young wan to you and you introduced the young lady 
to Mr, Zaoutis, is that correct? 
Yes. 
Did you obtain  licemse for the two of tue to marry? 
Yes, I did. 
And did you attend the marriage? 
Yes, I did, 


Could you tell us what happened & immadiately after the two were married, 


Mr. Stafanos Zacutis and Fredeswinda Comacho? 


First they bave te start looking for an spartment which I did found myself, 


4t was somewhere in Center Street, Brooklyn. 

Centre] Avenbre? 

Central Aveme, I don't remember the number. I found the apartment myself 
Qpd she was to move in that apartment with her sister. Sbd he was to 
bring some clothes from his home end leave them there, in case anybody 
gocs and checks, : 

But before that Mr. Collazo, isn't it @ fact that tight from the wedding 
you went to the attorney's office? 

Ca, yes. 

All of you? 


All of us, yes. : 
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Jimmy, you, Mr. Zaoutis, and Fredeswinta Comacho? 

Yes. 

And did the young lady sign any papers at that office? 

She signed a couple of papers, yes sir, 

And then you left that office and what heppened? 

Well, when we were @t the office, I think they left in Jimgy's car, and 

I went in my own car with her. She used to live them I'm pretty sure ca 
DeKalb Avenue, I gave her some money there and then at night she moved 
over. 

Excuse me, you BS&y you gave her some money? 

Yes, 

Was that the payment that you were supposed to make to her becauss of the 
marriage? 

Yea, 

Did you pay her the full asount? 

yes, I did, 

And thereafter was it part of the agreement for them to obtain an apartment? 
Yes, it was, 


And who was supposed to live in the partment if you recali? 


Well supposedly they were supposed to be living there together but they 


weren't, only her sister and her were living at the apartment at the tize. 
And do you know when the clothes of Mr. Zaoutis were brought over to the 
@partment? 

What kind of clothes? 

His clothes, when? 


Right immediately after they took the apartment. 


co Cae eee 
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Did you visit Fredeswinda andi her sister at the apartment on Central 
Aveme after the marriage? 
Day after. 
And could you tell me whether in fact Mr’. Zacutis lived there? 
la She only was living there. 
'@ And this was ell in accordance with the agreement thet was entered into? 
| That's right. 
MR, LEVINK: I have no further questions of the witness. 
SIO TO RESPONDENT: 
Q De you have anything you want to ask thia witness? 
'B Ko. 
MR. LEVINE: Thank you, Mr. Calazzo, you can sit over there, if you an. 
SIO TO FEMALE WITNESS: (through Spanish interpreter): 


Q Young lady what is your name? 


| 
be 


| A Fatima Comacho --no, it is FREDESWINDA - spelled FREDSU INA. 


ES 


SE | 


| MR, LEVINE: FREDESWINDA? 
BY WITNESS: Yes, 
| BIO TO WITHESWINDA, Your last name is what? 
BY WITNESS: Comacho. 
| SIO TO WITHESS: 
| Do you understand the Spanish language spoken by the interpreter? 
Yes. 


Kow, if you should not understand @ question, say 80, and I will have it 


—_— 


explained toe you. De you understand me? 
Yes. 


Do you solemnly swear @11 the testimony you will give in this proceed i ng 
| 
ee 2 
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will be the truth, the whole truth, sad nothing but the truth, so help you | 


Q You my be seated. 
| MR, LEVINE TO WITNESS: 
| When were you mrriced for the first time, Pred eawinda? 
When I marricd? 
Yes, 
When I was wmarricd to Steve. 
When was that? 
Jamery 10. in 1965. 
And how did you come to marry Steve? 
ltecause Angelo talked to me about & marriage for money. 
Vhen did he talk to you in relation to the marriage? 
I don't remember exactly the date. 
Well, was it & week, two weeks? 
Abost @ week before, 
And what did Angelo tell you? 
Angelo told me that I was to marry & fellow, « young fellow, for money, 
that he was a Greek, in order for him to stsy. 
And was anything told to you about whether or not you &re going to live 
with the m@n? 
Yes, Of Course, 


What wes told to you? 


qhat he would pay for half the rent and I would pay for the other half but | 


that he weuld not live in my home, myapartment. 
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Awd how long wes this marriage supposed to last? 
A year. 

Wheat wes going to happer st the «ui of the year? 
We would get the divorce. 


Did you agree with this propositi ? 


Yes. 


And when is the first time ~ I will withdraw thet. Is thie the gentleman 
that you married, Mr. Zeaoutis, the gentleoumn sitting across the table? 
AYes,. 

When is the first time you sau Mr. Zaoutis?7 

The dey we got a aod, 

Where did you seo hin? 

In Queens. 

At the marriage license bureau? 

Yes. 


Did you obtain the licens 3” 


They didn't want to give it to me because I didn't bave any identification, 


So what did you do? 

We came here to Manhattan. 
Did you get the liceme there? 
Yes. 

Did you get marricd? 

Yous, that same day. 

Where? 

At @ church in Queen, 


What did you do after the marriage ceremeny? 


ow = 
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I went in the car with him to the lawyer's office. 


Weee dik yuu do et the lawyer's office? 


2 
3 ¥ giguad & few pana . | 
; | @ For what reason? a 
5 A Well, in case they wanted to deport him it would prove that I am married | | 
: to him. | 
; | @ What happened after that? | 
g | A Then he took ma home and a week after we obtained the apartment. | 
9 | @ Who took you hone? | | 
e 0 | A Angelo. | | 
11 | @ Mr, Culazso? | ee 
12 A Yes, | 
13 | @ Did you yo howe with Mr, Zacutis? | q 
1 | A No. 
1s Q Did you get paidé viat you were supposed to get paid? : 
5 | a yes, | ne 
@ How much money did you received? | 
1g A Three fifty, I don't resember, about. : 
19 Q Where were you living at that time? | 
o9 | A DeKalb Averue, 
2} | Q Brooklyn? 
>) | A In Brouklyn, yes. 
og 3 | Q and when did you get your apartment? 
| o4 | A About @ week or two after we were married, 


Who got the Spartuent? 


Angele, 


ae : 
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Did you move into that apartment? Escuse me, where was the apartment? 
226 Central Ayemie.— 

Brookl yx? 

In Brooklyn, yes. 

Did you move into that spartaent? 

Yes. 


Who did -ou live therd with? 


With my sister. 


Did she live with you all the time you lived ian that aparteent? 


Bot until the last day. 


» © FF» © FF © PF ee &O 


Did Mr. Zaoutis ever live in that epartment? 
Ho. 

Dees Mr, Zaoutis ever sleep in that apartment? 
Yes. 


When? 


Q 
A 
Q 
A 
g 
A 


A night. 
How many nights? 
One. 


When was thet? 


> © F, 8 


XY don't remember. 


8) 


Well, how long after you got the apartment, or how long after the 
marriage? 

About three months after, something like that. 

Could you tell mc why he slept in the apartment that night? 


I don't know, I believe he had some problems with iumigration, he had te 


 ————————————— 
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How big was the apartuent? 

Four roows. 

How m&iny bedrooms? 

One. 

When he slept at the apartment, where did he Bleep? 


Ju the bedroom. 


Qq Where did you @lewp? 


A 


In the living room. 

Where did your sister sleepZ 

In the living room. 

Did you ever at any time at any place ever have aexual relatiom with 
Mr, Zaoutis? 


No. 


MR, LEVINE: No further ques tious. 


810 TO WITNESS: 


G 


A 


Did you understand everything that was asked of you? 


Yes. 


SIO: Mr. Levine, I think you should get @ date for further hearing in this 


matter, 


MR, LEVINE: Yes, sir, I'll be glad to get & new date, 


810 TO RESPONDENT: 


Q 


A 


Mr. Zaoutis, I am adjourning your case until December 7, 1972 at 8:45 2.8. 


Please advise your attorney, Mr. Altomariancs of the date on which you 
suet appear, 


Yes, sir. 


o 


8I0: Hearing adjourned. 
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SiO TO RESPONDENT (through official interpreter): 
| What is your name? 
Stafancs Zacutis. 
Where do you live at the present time? 
35-08 24th Avenue, Astoria, 
De you speek and understand the English language? 
Yes, 
Do you understand the Greek language as spoken by the interpreter? 
Yes, 
If you should at any time not understand any question translated to you 
in Greek, s&8y 60 @nd that question will be made fully cle@r to you, do 
you understand? 
Yea. 
Are you aware of the fact that you are still under oeth in this proceeding? 
Ho. 
Weren't you sworn on previous occasions when you were befere me? 
Yes, yes. 
Do you wish to be repregented by Mr. Alvomariancs who is present? 
Certainly. 
B10: Counsel, &re you ready to proceed? 
MR, ALTAMARIANGS: Yos, sir. 
Biro: Mr. Levine? 
MRL LEVINE: Yes, sir. 


BIO: Counsel, I believe you were served with & copy of the testimony given on 


October 2, 19727 


MR, ALTAMARIANOB: Yes, Sir. 
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‘B10: Do you have any additional evidence you wish to present? 
a 


MR. ALTAMARIANOS: We have nothing further to present, Mr. Mack. 


) 
< | 


BIO: Mr, Levine, have you anything further to present? 

MR. LEVINE: Ne, sir. 

SIO: Yes, Mr, Altamarianos. 

MR, ALTAMARIANOS: I just want to say that though this matter has beem on for 
more than nine yoOrs..ccercs 

SiO: I am sorry but he cannot apply in this proceeding for an adjustment of 
status through suspension of deportation that is. In due course Iwill make * 
my decision and serve upoa respoment's counsel and the Trial Attorney @ copy. 


This hearing is closed. 
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UXITED STATES DEPANTIENT OF JUSTICE 
Iuaigrotion and Keturalization Service 

File No.: A13 942 620 ~ New York 

In the Nottor of: ) 

Stefanos Zeoutis ) In Rescission Proceedings 


- Respondent < ) 


In Behalf? of Respondent: In Bohalf of Service: 
Nicholas Altomerianos, Eou, Nathan Levine, Eaq. 


1280 Avenue of the Acericas Trial Attarnoy 
Mew York, N.¥. 10019 New York, H.Y. 10007 


DECISION OF THE RIIGRATION JUDGE 


The proceading was instituted on Iisy 20, 1970. ‘The answer was served 
on June 10, 1970. Counsel for tho respondent requested a hesring 
oithor before June 29, 19870 or at sometime followiag July 27, 1970. 


Ths initial hearing wes comaenced on June 2, 1971. 


Counsel for the respondent at the oponing of the hearing on June 2, 

1871 moved for a tersination of the promeding on the ground that 

sore than five years elapsed frou the granting of permanent 

rosidert status on August 28, 1965 and the date of any entry of any 
éecigion in connection with the rescission proceeding and thus the 
action in this case vas barred by the statute of linitation provision 

in Section 24S(a) of the Imaigration and Nationality Act (8 USC 1256(a)). 
The fervice subsuitted that the provision of Section 246(a) of the Act 
was tolled vhen the respondent was served with a “notice of intexztion 


to rescind under Section 246 of the Immigration and Hstionality Act” 


on May 20, 1970 within the five year period, although the hearing 
attendant upon said notice hed pot commenced or had not been 
completed within the five yoar period, Decision on this motion 
was reserved pending decision by the United Statos Court of Appeals, 
Ninth Circuit in the case of Jiwan Singh vs Immigration and 
Naturalization Servico et al which involved the interpretation 
of the statute of limitation provisions in Gection 246 of the 
Act. The decision in the aforementioned matter (C,A, Cal 1972, 
456 F, 2nd 1092) unequivocally sustai the Borvice position 

that service of the notice to rescind the adjustment within 

five years of the adjustment of status tolls the statute of 
limitations, (Certification to the United states Siuprene 

Court was dented 10/10/72, 71-1569), The motion for a 


termination of the proceedings is denied, 


It has been conceded that the respondent is not & citizen or 
national of the United States, that he is a native and citizen 

of Greece, that he entered the United States at New York, New 

york on November 6, 1973, that he was then admitted as # nonimmigrant 
employee of a foreign government, that on January 10, 1965 he 


went through a marriage in New York, New York with Fredeswinda 


Camacho who later, filed a petition to accord him nonqguota status 
Yr 


as the spouse of a United States citizen which was epproved 
May 14, 1966 and thet on the basis of such approved petition, 
his application for status as & permanent resident was granted 


on August 25, 1965. 
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In igsve ere tho allegations that rospondent entered into puch 


marriage vith Fredoswinds Censcho solely for the purpose of obtain~ 


ing nonquota status under the Immigration laws, that he did pot 


i{otond to enter into a bons fide maritel relationship with Fredeswinda 
Censcho and that he never resided with Fredeswinda Camacho as husband 
and wife sud that he never bed gexuzl relations with Frecoswinds 


Ceaacho, 


The evidence of record consists of the testimony of the respondent, 


Acgol Collazo and Froceswinds Caaecho, 


The regpondont arrived in tho Unitod states on Xoveaber 1, 1903 
and was admitted as on exployee of the Greek Consulate in Kew York, 
Kew York. Be testified ths? he was employed 2s a doorman and lived 
at the Creek Consulate, To stated that he decided to remain in 
the United states whon he found a girl to merry. ie seid that 

ho met Fredeswinda on his ova without introduction at the Yorld's 
Fair in long teland in 1934, He asserted that sho ess a “pick 
up.” He had no recollection as to how many tines he saw ber before 
the marrisge. He could not recall the Gate of the marrisse. He 
averred thet she lived in the Broux aud thet he never visited her 
boas, Ne said thst their mectings before the marriage resulted 
erom ber telephone calls to hia st the Greek Consulate, Ho s0ié 

be entertaines ber but never escorted her hone, While testifying 
that he lived with Fredesavinds st 223 Central Avonus, Brooklya, 

Eew York for thirteen or fourtcen months after ¢the marriscge on 


January 10, 1965 he admitted that be lived st the Greek Consulate 


ajo 


2 oo 


from date of entry into the United Statcs in Novenmbor 1963 until 
August or September 1965 when he obtained his pormanent resident 
card, He stated that no psyment was made for tho arrangenont of 


the marriage. 


The testimony of Angel Luis Collazo and Fredeswinda Camacho was 
taken on October 2, 1972 in the presence of the respondent upon 
the stipulation by the attorney for the respondent whereby he 
waived his eppoarance and cross examination of the witnesses} 
neverthelossa the testimony of tha witnesses was trenslated 

to the respomicnt question and answer respectively by a Greck 
language interpreter, The respondent was offered at that tine 
an opportunity, ufter he responded that he understood their 
testimony, to make any comment he desired and stated that he 
bad no comment to make, The attornoy for the respondent was 
prior to the hearing on February 7, 1973 supplied with a copy 


of the testimony taken on October 2, 1972, 


Angel Luis Collazo testified that from the end of 1964 until the 
beginning of 1965 he was connected with an attorney's office as 

a counsellor on marriages, His duty was to find American citizen 
girls to marry aliens eo that they could adjust their immigrant 
status in the United States, The illegal aliens were brought to 

the office by a man known to hin only as Jinmy and that witnesses 
duty was to find a young lady who is a United States citizen 50 

the alien could get married, He recalls that one or two weks before 
the marriage he spoke to Frodewsinda Camacho, The arrangewent was 
thet she would marry an alien but would mt be required to live 


with him and that within a year there couid be a quick divorce 


-4- 


Roi ae 


in @ South Amoricen Country, For this service she was to gut 
botween $300 and 409 and ore half of her ronthly rental paynonts, 
Be atated thet he arranged for her to met Stefanos Zeoutis at 
the license bureau somewhere in Manhattan, Now York, New York, 

Ho stated that the initial moeting could have been in Quoens, 
Kow York, As far as he con recall he stated that this sas the 
first mecting of Frodeswinds Canscho and Stefaencs Zeoutis, 

Jingy introduced Yeoutis to hig and he iotroduced the girl te 
Zmoutis, He said that he attended the merriage, He seserted 
that after the marrizce they went to the lavyer's office 

where she signed several papers, &tefanos Zooutis left in 
Jim's automobile and Fredogwinda Cazacho left in his automobile, 


Be stated that ke poid her in full, 


Pert of the plan was to obtein an aportacat to give color to the 
Rarriage. Ghortly after the wedding Argel Luis Collazo loceted 
en aparteent for Fredeswinda at 223 Central Avenue, Brooklyn, 
ew York, Ehe moved thore with her Sister, Ho stated that 
shortly thereafter Stefanos Zaoutis brought some clothes frou 
bis howe ard left it there in case anyone checked, Ie stated 
that only her sister lived there with Frecesvinda, 


Y 


Fredesvindsa Camacho testified that Angel Collaro spokes to her 

about @ morrisge for money about = week before the marriage on 

January 10, 1965, He said she would marry @ Greek in order that 

he may stay in the United States, He told her she wuld got 
~5- 


BEST COPY AVAILABLE 


A 8 


$359 snd one half of hor rent for a yoar, then they would be divorced 
She stated thet she met Stefanos Zsoutis on the day of the marrieze 
at the marriage license bureau in Queens, Kew fork, They sere 
refused a marriage license so thoy wnt to Manhattan to get the 
license, Sho said they wore married in a church in Quocns thea 
proceeded to the Isvyer's office whore sho signed some papers. 

She stated thet then Anzol took her home and paid her the $550, 

She asserted that st thet tine she lived on Pekalb Avonus in 
Brooklyn, Kew York, ho testified thst about a week or two 

leter Angel obtained an epartnent for hor at 223 Central Arenue, 
Brooklyn and she and ber sister moved in to the epartment. She 
stated that about three months ister Stofanca Zaoutis alept 

one night in the apartment because he wes having some problesz 

with the Incigration Service and he had to show he lived there, 

She stated on this occesion he slept in the bedrooa end she 

aod her sister slept in the ilvingrom’, She asserted that she 


sever had sexual relations with Zoortis, 


The testizony of Ansel Lais Collazo erd Fredeswinda Cemacho 
eppear to be totally credible, The testicony of the responcent 


sppears to be totally incredible, 


Based on the foregoing it 1s concluted that the Service has 
established by clear, convincing and unequivocal evidence of 

record that the reepomient was ineligible for adjustuent of imnigrant 
status on Angust 25, 1968 on the ground that his marriege on 

Jauusry 10, 1865 to Fredesvinda Camacho was @ chau merriage entered 


he 
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into with no intent to be a valid and subsisting marriage and wag 


entered into Bolely for tho purpose of enabling tho respondent to 


cdjust his imaigrant status in the United States and circumvent 


the immigration laws of the United States, 


ORDER! iT 18 ORDERED that pursuant to Soction 246 of tho Inaigration 


and Nationality Act, the sdjustnent of status granted to the 


respondent on August 25, 2965, bo rescinded, 


. ae 
UNITED STATES DEPARTMENT OF JUSTICE 


Board of Imnigration Appeals 
Washington, D. C. 20530 


File: Al3 942 820 - New York 
In re: STEFANOS ZAOUTIS 


IN RESCISSION PROCEEDINGS UNDER SECTION 246 
OF THE IMMIGRATION AND NATIONALITY ACT 


APPEAL 


ON BEHALF OF RESPONDENT: Nicholas Altomerianos, Esq. 
1290 Avenue of the Americas 
New York, New York 10019 


ON BEHALF OF I&N SERVICE: Irving A. Appleman, Esq. 
Appellate Trial Attorney 


ORAL ARGUMENT: January 21, 1974 
APPLICATION: Termination of proceedings 


This is an appeal from an order of an immigration 
judge rescinding the respondent's permanent resident 
status previously granted under section 245 of the 
Immigration and Nationality Act. The appeal will be 
dismissed. 


The facts are not in substantial dispute. The 
respondent is an alien, a native and citizen of 
Greece, who was admitted to the United States on 
November 6, 1963 as a nonimmigrant visitor. On 
January 10, 1965 he went through a marriage ceremony 
with a United States citizen, Fredeswinda Camacho, 
on whose visa petition he was later accorded non- 
quota status as tha spouse of a United States citizen. 
On August 25, 1945, he was granted permanent resident 
status under section %5 of the Act. On May 20, 1970, 
the District Director issued a notice of intention 
under section 246 of the Act to rescind the adjustment 
of status on the ground that respondent was not in 
fact eligible therefor because his marriage was a sham 
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and insufficient to entitle him to nonquota status. 
Respondent was served and on June 10, 1970, through 
counsel, requested a hearing before an immigration 

judge. At the opening of the hearing, which started 

on June 2, 1971, counsel moved to terminate the pro- 
ceedings on the ground that rescission was barred by 

the five-year limitation of section 246. The immigration 
judge denied the motion, the hearing proceeded, and 

on October 15, 1973 the immigration judge entered the 
order before us on appeal, concluding that the Servic» 


had established its charge by clear, convincing and 
unequivocal evidence. 


At oral argument before us, counsel for the 
respondent did not challenge the sufficiency of the 
evidence to satisfy the Serv.ce's burden of proof, 
but relied solely on the statute of limitations argu- 
ment, asking that we recede from our holding in Matter 
of Singh, 13 I&N Dec. 439 (BIA 1969), sustained 
Singh v. INS, 456 F.2d 1092 (9 Cir. 1972), cert. denied 
ZO9 U.S. 847. We see no reason to do so, and adhere 
to it. We also reject counsel's argument that the 
proceedings should be terminated because the Service 


waited so long (almost a year) after he had requested 

a hearing before according respondent one. We fail to 
see how respondent was prejudiced by the delay. Insofar 
ag the evidence is concerned, we are satisfied from 

our independent review of the record that the immigration 
judge's fact findings are supported by evidence which 

is clear, convincing and unequivocal. 


ORDER: The appeal is dismissed. 


STVIES DIAER 


DISTRICT 


STEFANOS ZAOUTIS, 

Plaine tf. 

-against- 
DEPOSITION 

MAURICE KILEY, as District Director 
for the New York District of the 75 Civil 2783 (1BW) 
Immigration and Naturalization 
Servier, and IMMIGRATION AN 
NATURALIZATION SERVICE, 


that at 10:3 . ) arch 26, 1976 at 
Daniel Ricsel, Esq. , 425 Park Avenue, New York, 
‘ plaintiff Stcfanos Zaoutis will take the 
examination of the defendant Immigratio 
Service by @ person having knowledge of 


tents and the physical custody of the administrative 


file 


to Stefanos “*Z00utTS maintained by the said tmmigration and 
Naturalization Service before a notary public or before some 
rer officer authorized by law to administe 
continue from day to day until conm- 

pleted. You are invited to attend and cross examine. 

Defendant Immigration and Naturalization Service 

deposition the administrative file maintained 
relating to Stefanos Zaoutis, and all 

papers, records, correspondence, document: and memorand. 
eustody or under its cont rel whieh relate toa: the subyect 


this action, provided, however, that defendant 


E x61 ‘< 
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material that would tend to compromise investigations or reveal 


tthe identities of heretofore unknown informers. 


‘Dated: New York, New York 
March 18, 1976 


Yours), ‘G@tc.% 


Daniel Riesel and Schiano & Wallenstein 
Attorneys for the Plaintiff 


A : f i rt 


Oe 
Daniel Riesel, Esq. 
Winer, Neuburger & Sive 
425 Park Avenue 
New York, New York 10022 
(212) 421-2156 


Thomas Belote, ESq. 

Special Assistant United 
States Attorney 

Courthouse Annex 

One St. Andrews Plaza 

New York, New York 10007 
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DISTRICT. COURT 
STRICT OF NEW YORK 


STEFANOS ZAOUTIS, 


Plaintitt, 
715 Civil 2783\ (LBW) 
~against— 
PURSUANT 
MAURICE KILEY, as District Director 
for the New York District of the 
Immigration and Naturalization 
Service, and the IMMIGRATION AND 
NATURALIZATION SERVICE, 


Defendants. 


Plaintiff's Statement Pursuant to 
Rule 9(g) of the General Rules of 
the United States District Court 
for the Southern District of 
New York. 
Statement of material facts as to which there is no genuine 
issue to be tried: 
(1) The plaintiff, Stephanos Zaoutis (Zaocutis) is an 
and a citizen of Greece. 


(2) Zaoutis legally entered the United States in 196: 


had his status adjusted to that of an alien admitted for 


permanent residence on August 25, 1965. 
(3) On May 20, 1965, the then District Director mailed a 
letter to Zaoutis stating his intent to commence proceedings 


rescinding Zaoutis' immigration status. 


(4) Zaoutis responded in writing and demanded a prompt 


hearing, but the Service did not convene a hearing until June 


2, 1971. 


A Je 


5. A Special Inquiry Officer did not receive evidence on 


the merits of the government's rescission case until April 10, 
OT 2s 


The Special Inquiry Officer rendered his decision 


P 


Faoutis’ ‘status on October 157 2973). 


The Board of Immigration Appeals dismissed zZaoutis' 


Yours, 


UNTVED STATES DISTRICT 


SOUTHERN DISTRICT OF N 


STEFANOS ZAOUTIS, 


-~against- 


fe) 
be 
" 


wn 


OQuH'ts et 


Defendants 


PLAINTIFF'S MEMORANDUM IN SUPPORT 
OF THE MOTION FOR SUMMARY JUDGMENT 


PRELIMINARY STATEMEN 


This Memorandum is submitted on behal 

for the entry Of 
for other relief. The plaintiff, Stefanos’ Zaoutis, is 4 
native of Gree Sub Claims that his’ status as a permanent 
resident of the United States was wrongfully rescinded. The 


plaintiff commenced this action on June 10, 1975. Although 


the United States Attorney for the Southern District of 


New York has acknowledged service and receipt of the complaint, 


it has not answered or moved with respect to the complaint 


herein. 


On Auqust 25; 1965, the plaintiff adjusted his inmi- 
gration status to that of a permanent resident pursuant to 
Section 245 of the Immigration and Nationality Act (here- 
after, the "Act"). However, on May 20, 1970, the defenda 
District Director's predecessor, mailed Zaoutis a letter 
stating that he intended to rescind that status. On October 
15, 1973, a Special Inquiry Officer rendered a decision and 
order rescinding the plaintiff's immigration status. It is 
the contention of the plaintief® that 


Special Inquiry Officer was arbitrary an 


for this motion, was yl use it 


been adjusted and was barred by the provision of 
of the Act, € U.S.C. § 1256(a); whieh requires 
ineligibility to appeal to the satisfaction of the Attorney 


General within five years of adjustment. 


STATEMENT OF THE ISSUES 


Does Section 246 of the Act render a rescission action 
untimely where it could not appear to the satisfaction of 


the Attorney General that the alien was not, in fact, eligible 


for an adjustment of status until eight years after that 


adjustment? 


EL. 


Does Section 246 of the 
gated thereunder bar the rescission of 
when the order is entere 


was adjusted? 


Stefanos Zaoutis, is a native 
e, who lawfully entered the 
on November 6, 1963 aS a non-immigrant employee of 
Government of Greece. Mr. Zaoutis has maintained 
within the Unj States wince that anitial entry. 
been assisted by his brother who is a United States citizen. 
arly employed in the restaurant 


Untimely Attempt At Initiation of Rescission 


Prior to January, 1965, Zaoutis worked for the Government 


VOL 


of Greece in the City of New York and was in no danger of being 


deported. In addition thereto, his brother was a United States 


Citizen and could have submitted a timely petition to 
status from that of a temporary resident to 

that of a permanent resident. However, on or about January 

10, 1965 Zaoutis entered into a marriage 

New York with a woman 

Zaoutis (nee Camacho) 


an ‘ Ne a os 
plalntirr 


} 


itizen pursuant to Section 201 (5b) of the Act, 
defendant Service approved that petition 
Thereafter, Zaoutis' immigration 
esident on 
245 o£ the Act, 8 UlS.C, 
On or after May 20, 1970, Kiley's predecessor, 
Esperdy, acting as the District Director of the New York 


District of the defendant Service mailed the plaintiftl a 


letter (hereafter "the letter of intent"), stating renat 


the Immigration and Naturalization Service intends to rescind 


the adjustment of status granted in your case". 


*This process is usually referred to by the Service as 
"adjustment of status” and the date when Zaoutis' status 

was adjusted will be referred to hereafter as the “adjustment 
Al " 

gate . 


r S7 


The letter of intent in pertinent part stated: 


“oe: On Jangary’ 16.1965 you went 
through a marriage in New York, New York 
with Fredeswinda Camacho. 


6. You entered into such marriage cere- 
mony with Fredeswinda Camacho solely for 
the purpose of obtaining nonquota status 
under the immigration laws. 


Ta, YOU Gig’ not ineend to’ enter inte a 
bona-fide marital relationship with Fredeswinda 
Camacho. 


8. You have never resided with Fredeswinda 
Camacho as husband and wife and you have never 
iad sexual relations with Fredeswinda Camacho.' 


The letter of intent further informed the plaintiff that 


no: 


"Submit within thirty (360) days fron 
the date of service of notice, an answer 
in writing under oath setting forth reasons 
why such rescission should not be made." 


The letter of intent also instructed the plaintiff that 
might within the same period: 


"request a hearing 
Inguiry Officer in support (of, 
lieu of, a written answer.’ 


Plaintiff's then counsel responded in writing to the 


letter of intent* demanding a hearing within a reasonable 


*The applicable regulations purporting to govern the rescission 
of adjustment of status, Title 8 CFR Part 246, did not leave 
Zaoutis any choice as to his course of action. That reguiation 
provides that upon the failure of a respondent to answer the 
allegations within thirty days or to demand a hearing the 
District Director "shall rescind the adjustment of status 
previously granted, and no appeal shall lie from his decision." 
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Service's Trial Attorney and the Special 1 


ings, 
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o terminate the proceea 


ion on plaintiff's motion t 
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gave the Service and plaintiff two weeks to submit briefs and 


J 


then adjourned the hearings without taking any evidence 
or hearing plaintiff's response to the allegations 


letter of intent. 


ence Introduced Seven Years After Adjustment. 


The Special Inquiry Officer reconvened the 
proceedings on April 10, 1972, almost’ two years 
letter of intent was mailed and almost seven years after the 
adjustment date. At that point, the Special Inquiry Officer 
had not received any evidence or offer of proof whatsoever 
hat) would'tend to: indicate that i plaintiri’ s adjust 
should be rescinded. The Special Inquiry 
to address himself to plaintiff's 
process, laches and fraud. However, 
plaintiff's motion which was based on the five year statute 
of Limitations, ) and) directed the plaintirt to’ tespond ito the 
allegations set forth in the May 20, 1970 letter of intent. 
The plaintiff denied the allegations that he entered 
Oo a marriage solely for the purpose of committing a fraud 
the Service. The Service called the plaintif£ti as its 
first witness, and he indicated that although the passage of 
time had created considerable problems with his ability 
details, he had entered into a legitimate marriage with 


Fredeswinda Camacho. Upon the completion of the plaintiff 
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(dj History of the Litigation. 

A timely appeal was filed with the United States Board 
of Immigration Appeals, but on May 2, 1974 the Board of 
Immigration Appeals dismissed the plaintiff's appeal. 

Therearter on June 10, 1975, the instant action was 
commenced in this Court. The Marshal's return indicates that 
personal service was effected on the defendant Maurice Kiley on 
dune ll, 1975. The Marshal's return also indicates’ that the 
United States Attorney for the Southern District of New York 
was Similarly served and that service upon the Attorney General 
of the United States was completed on that day by the use of 
certified mail. (The defendant officer and agency of the United 
States have not appeared, answered or moved with respect to the 
instant complaint. In September 1975, your deponent spoke to 
the Special Assistant United States Attorney in charge of 
immigration matters who indicated that she was aware of the 
filing of this case and would attempt to remedy the absence 
of setponsive pleacings and motions. 

(e). Government's Absence of Knowledge. 

In the complaint, served on June 10, 1975, plaintifet 
alleged that the District Director did not have the requisite 
knowledge to satisfy the statutory requirements of Section 246(a) 


of the Act (see e.g. paragraph 30, Second Claim for Relief). 


AW examination of the administrative file relating t 


the plaintiff maintained by #he Service indicates that pr. 


to the expiration of the five year period, the government 
did not have any evidence that would tend to demonstrate 
that the status obtained by Zaoutis was improper 

Indeed, the administrative file contained docume 

tended to support the legitimacy of that adjustmen 


paragraphs 21 to 24 of the Riesel affidavit). 
RELEVANT STATUTE 


the Immigration and 


amended, 66 stat. 163), 


at any time Wilain Live 

the status of a person 
en adjusted under the provisions oi 
tion 244 of this Act or under 


1917, to that of am alien Jawtully 
admitted for permanent residence, it 
shall appear to the satisfaction of the 
Attorney General that the person was not 
in fact eligible for such adjustment of 
status, the Attorney General shall submit 
to the Congress a complete and detailed 
Statement of the facts and pertinent pro- 
visions of law in the case. Such reports 
shall be submitted on the first and 
fifteenth day of each calendar month in 
which Congress is in session. If during 
the session of the Congress at which a 
case is reported, or prior to the close of 
the session of the Congress next following the 
session at which a case is reported, the 


-ip- 


Congress passes a concurrent reso- 

lution withdrawing suspension of 
deportation, the person shall there- 

upon be subject to all provisions of 

this Act to the same extent as if 

the adjustment of status had not been 
made. If, at any time within five years 
after the status of a person has been 
otherwise adjusted under the provisions 

of section 245 or 249 of this Act oF 

any other provision of law to that of 

an alien lawfully admitted for permanent 
residence, it shall appear to the satis- 
faction of the Attorney General that the 
person was not in fact eligible for such 
adjustment of status, the Attorney General 
shall rescind the action taken granting 

an adjustment of status to such person and 
cancelling deportation in the case of such 
person if that occurred and the person shall 
thereupon be subject to all provisions Of 
this Act to the same extent as if the adjust- 
ment of status had not been made. 


ARGUMENT 
POINT I. 


THE RESCISSION WAS UNTIMELY AND 
BARRED BY STATUTE BECAUSE IT 

DID NOT APPEAR TO THE SATISFACTION 
OF THE ATTORNEY GENERAL THAT 
ZAOUTIS WAS INELIGIBLE WITHIN FIVE 
YEARS OF HIS ADJUSTMENT. 


(a) Untimely Rescission Means Banishment. 
The United States has been Stephen Zaoutis' home 
eince 1963. However, Since 1970 he has lived with Che 


threat of banishment. That threat exists because the 


Service’ administrative action rescinded His status as a 


permanent resident. The action of the Service 

4+ Elies in the face of the clear congressional policy to 
allow aliens to remain in the United States after a certain 
passage of time despite irregularity in their obtaining the 
status of a permanent resident. That policy is set forth in 
Section 246(a) of the Act, 8B U.S 6. § 1250. 

specifically provides: 


"Tf at any time within five years after 
the status of a person has been otherwise 
adjusted...to that of an alien lawfully 
admitted for permanent residence she 
appear to the saeictaction of ¢) 
General that the person was not 
eligible for such adjustment of 
the Attorney General shall rescinc 
action taken granting an adjustment ot 
status to such person....” 


er 
DpH: 
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The District Director of the New York District mailed 
gaoutis a Notice of Intention to rescind Nis Status, on 
20, 1970. At chat time, Zaoutis had been living in 
Unitea States for seven years. That 
within the critical five year period which terminated on 
August 25, 1970. Zaoutis contested the allegations See 


forth in the Notice and demanded a hearing before a Special 


inquiry Officer pursuant to 8 CFR §§ 246 ect 
g oi 


Despite Zaoutis' demand for a reasonably prompt hearing, 
a hearing was not convened until June 2, 1971, Six years 
after the adjustment date, and as Zaoutis' contends, at 4 


time barred by Section 246(a) of the Act. However, even at 


that late date, the Government was not prepared to proceed 
and the Special Inquiry Officer, after hearing motions, 
adjourned the hearing until May 10, 1972, almost two years 
after the letter of intent was maiied, and seven 

the adjustment date and 

in the United States. 

as he now contends, 

intent shortiy 

does not 

the Act. 

motion to terminate the rescission proceedings on these 
grounds and in so doing, described the Government's positi 
as being "that the service of 1otice to rescind the 
adjustment within five years o 


foLis Ehe Gtatute of Limitations .= 


filed by Zaoutis, and eventually the Board o 


Appeals sustained the Government's position. 
If the Services' construction of 


Zaoutis' hope for continuing to live in 


severely jeopardized. 


*From the decision of the Immigration Judge Exhibit D to 
the Riesel affidavit of June 21, 


1Uo 


(b) Statutory Construction Favors Zaoutis. 


The unsuccessful alien in a rescission proceeding is 
stipped of his right to remain in the United States and 
faces deportation to a land which may have now become alien 
to him. Accordingly, the draconian consequences associated 


with a successful rescission proceeding mandate the method 


Of construing Section 246(4) of the Act.  Phus, Our Court of 


Appeals has only recently stated: 


"Deportation and denial of citizenship 

i : : rt 
ave, since ancient times, been among 
most dreaded governmental sanctions 
i -Rodriguez v. Immigration and 

- ae g a ~ 

rZation Service, Docket No. 

E24 2G. 6 Yo. a Maren 
at slip Opin. page 2721. 


~ 


It is the rationale that mandates the construction of the 
Act. Accordingly, ‘'{iJt is a well settled doctrine that 
deportation statutes must be construed in favor 


alien.” Lenon v. Immigration and Naturalization 


193° (26 Gir. , 1975) . % 
The rationale favoring the alien in the construction of 
Act was summed up by Mr. Justice Douglas: 


"We resolve the doubts [in favor cof the alaen]) 
because deportation is a drastic measure and at 
times the equivalent of banishment.... It is the 
forfeiture for misconduct of a residence in this 
country. Such a forfeiture is a penalty..... Since 
the stakes are considerable for the individual 
we will not assume that Congress meant to trench 


*The Court of Appeals has also formulated the rule to be that 
because deportation is a "drastic penalty", statutes providing 
therefore must be strictly construed. Bonsztejn v. Immigration 
& Naturalization Service, 526 F.2d 1290 (2d Cir.1975). 
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on his freedom beyond that which is required by 
the narrowest of several possible meaning of the 
words used." (Citation omitted) Fong Haw Tan 

v, Phelan, 333 U.S.6, 10 (1948) . 


Thus, paraphrasing the Court in Fong Haw Tan, the 


Gove-nment's position that "service of a notice to rescind the 
adjustment of status within five years of the adjustment Of 
status tolls the statute of limitations" trenches on Zaoutis' 
freedom far beyond that which is required by the narrowest of 
several possible meaning of the words used by the Congress in 
enacting Section 246(a). 

Accordingly, Section 246(a) must be construed in a 
broad and liberal manner to favor the alien and doubts as to 
the meaning of the words of the .tatute must be resolved in 
favor of the alien. The decisionsof the Special Inquiry 
Officer and the Board of Immigration Appeals never mention 
this canon of construction. Indeed, it clearly ignores this 
principle that has been enunciated by the Supreme Court and 


reiterated on recent occasions by the Second Circuit. 


(ec) Mailing the Notice of Intent is Insufficient. 

The Government has not only failed to consider the 
applicable principles relating to construction of the 
deportation status but they have simply read into the Act 
certain terms and phrases that were not placed there by 


Congress. Thus, a restatement of the Government's position 


is that the mere mailing of a notice of intention to rescind 
within five years satisfies the statutory requirement that 
if "within five years... it shall appear to the satisfaction 
of the Attorney General that the person was not in fact 
eligible for such adjustment of status the Attorney General 


shall rescind.... In so doing, the Government has actuall 


made two assumptions. Those assumptions are that Section 


246(a) of the Act is a conventional statute of limitations 


and (2) that the mailing of a letter to 

to tol] that statute of 

the Government's argument below are reliance 

words and phrases of the Immisration and N 

citations to legislative history or logic.* 
Zaoutis contends that the sending of a 

relevant and that the statute requires 

within five years that 


uirement means the Attorney Gener 


*Indeed, subsequent 
the very regulations 1 
was taken do not suppor 


wu 
y 
F 


al 


at the very least, conduct a hearing* wi Lehn cehe 


prescribed period. 


DlatneL et) red 


by Profess 


"hearing' is any oral proceedin 
e 


before a tribunal. Hearings are 
of two principal kinds ~ trials 
ar ule But the two may be 
bined with any proportion of 


ai” ¢¢ a process by which 
aes present evidence, subject to 
cross-examination and rebuttal, and 
the tribunal makes a determination 
on the record. The key to a trial 
is opportunity of each party to know 
and to meet the evidence and the argument 
on the other side; this is what is 
meant by a determination 'on the record’ 
The opportunity to meet the opposing 
evidence and argument includes opportunity 
to present evidence, to present written 
or oral argument or both, and to cross- 
examine opposing witnesses." 
(Footnote omitted). 


Davis, Adm aistrative Law (3 
aoe Eas 
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Zaoutis' arguments before the Special Inquiry Officer 


and tne Board of Immigration Appeals were based to a 


extent on the Third Circuit's decision on Ouintanna v.- 


t +9 


Holland, d 161 (3rd Cir, 1958). However, unfo 
for Zaoutis another case was decided in 1972 by 


Circuit,Singh v. Immigration and Naturalization 


Bo2d 2029: (9th Cir .1972) cert. denied, 409° U.S. 
Spectal Inquiry Officer in rejecting Zaoutis'’ 
stated that the Ninth ‘Cireuit's decision “unequivocal ] 
the Service's position". Accordingly 
place in this discussion 
gh and Quintanna decisio 
is contrary to the intent and meaning 
The Court in Quintanna construed the language of 
noted that the ult accomplished 
Status 1S pretty harsh” - 
then held that the sending of a notice of 
sufficient administrative action to meet 


requirement of the statute. 


The Court reasoned: 


of 
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In reaching i nclusion that a hearing was required 
the Court noted he \ Satisfty’ meant in the context 
doubt, } e, Or uncerta 
rest the mind of; to convince... 
Quintanna at 164 n.8. 
Accordingly, the Maiii 
because as the Court concli Juintanna hi an 


“appear to the satisfaction of the \ : until 


after some formal I ad judi has taken place. 


We know from the exam L I ninistrative record 
and the administrative file maintained by the Service that 
nothing could have appeared to the satisfaction of the 
District Director or the Special Inquiry Officer until 


five year period had elapsed 


€ied unde 


POESeyY 


"The language of § 246(a), however, 

does not compel the conclusion reached 
in Quintanna. The section simply fails 
to specify precisely what action must 
be taken within the prese ribed limitation 
period. The phrase, ‘shall resc ind the 
action taken', can be read to require 
merely the institution of rescission 
proceedings by service of a notice just 
as easily asi it can) be Fead to require 
a final decision following a aie 
hearing. The language 

short, does no preclude 

the statute by the service of 

and it is not determinative c 

issue before this Court.” 

(footnote omitted) Singh’ at 


Singh, the aracterized Secti 
Statute of limitations which could 

mailing of a letter. However, 
grips with the peculiar language of the statute: "It, 
any time within five years it shall appear to) the 
satisfaction of the Attorney General that the person was not 
in fact eligible... the Attorney General shall ‘rescind... .” 
The Court simply shrugs off the marked difference between 
the language of Section 246(a) an tatute | IMac Lon. 
Singh, supra, at 1096-1097. The only attempt to: reconcile 
this apparent distinction is the Court's statement that “the 


actual language of § 246(a) affords no hint as to’ what 


Congress' intention was." Singh at 1096. The Ninth Cireiit, 


unencumbered by legislative intent, concluded that the 


‘tatute of limitations contained in § 246(a) would be tolled 


by the Notice of intention to rescind a: 
letter to the presentment of an indictment. 


We think the short 


have said so. 
ecifying in great det 

governmental acti 

provided 
punished for any 
is found o 
next after su 
the particular ‘anguage of T3 > J es 3282 4 ated 
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tne Liding of an instrument is found throughout the Criminal 
Code. Thus, custom's violations cannot be brought "unless 


the indactment | is, found ior the intonmation| is instituted 


within five years next after the commission of the’ offense." 


18,U.5.Ci 8 S283) Specific provisions are made for the 
tolling Of the Statute of Limitations by factors other than 
the filing of ‘the indictment’ such’ as’ "when the United States 
is at war’, 18 U.S.C. § 3287, or when a. person is fleeing from 
Justice, Le Use.C.°§ 3290. 

Congress has also been Specific in limiting the right 
of the United States to bring civil actions and to provide 
for a toll of the statute of limitations with respect to 
these Civil actious, Thus, in 28 U.S.C. § 2415 (a) Congress 
has specifically provided "every action for money damages 
brought by the United States or an officer or agency thereof 
which is founded upon any contract express or implied in law 
Or fact, shall be barred unless the complaint is filed 
Within six years after the right of action accrues or within 
one year after final decisions have been rendered inapplicable 
and administrative proceedings required by centract or by 
law, whieh cocurs! Tater", 

Congress, of course, did not make any such provisions 


With Peepect to Section 246(a). Not, only did Congress fail 
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to make these provisions in its initial drafting of the 
legislation but after the Quintanna decision Congress still 
did not move to amend or change the statute to conform to 

the Department of Justice's recent view of the statute. 
Certainly Congress could have provided a conventional statute 


of limitations and a tolling provision for rescission pro- 


ceedings if it intended to do so. Thus, 1 


have drafted a provision providing that ‘no 
have his adjustment of status rescinded unless such rescis 
proceeding is commenced within five years after his statu 
is adjusted." 

Nor, can we reasonably believe that the 
Section 246(a) by Congress was the result of 
inadvertence. Congress was acutely concerned with statutes 
of limitations and their elimination, when it enacted the 
1952 legislation, as prior to 1952 the Immigration law had 
contained specific statutes of limitation relating to deportability. 
Thus, » Immigration and Naturalization A 8 

§ 155 (39 stat. 889) provided that members of a class 

of excludeable aliens could only be deported "within five 
years after entry’. The Immigration Act of 1924 8 U.S.C. §S 
901 et Seq. 143 stat. 152) limited the immigration of aliens 
into the United States but specified no limitation of time 


within which such deportation proceedings must be commenced 


proceedings must be commenced. However, the 1924 Act did 
not repeal the five year limitation in the Act of 1917 and 
this latter provision remained in effect until 1952. United 
States ex rel Sciria v. Lehmann, 136 F.Supp. 459, 460 (N.0. 
Onto, 1955) .veversed. 248 F.2d 519 (len Cir. 1956) cent. 
denied 357 U.S. 927. 

As indicated, in 1952 Congress enacted the Immigration 
and) Nationality Ace of 1952,..8 U.S.C. -S§§ 1101 et seg. (66 
stat. 163) by which it repealed the Immigration Act of 

1917, in many respects substantially changing 
laws of our country. One of the most striking 


changes was Congress' abolishment of the five year statute 


of limitations that had existed since the 1917 Act. Lehmann 


v. United States, 354 U.S. 1944 (1957) Accordingiy, Congress 
was well aware of the significance of limitations. Accordingly, 
t Congress not only knew how to write a statute of 
with a tolling provision but 1t was acutely 
aware of the significance of limitations in the immigration 
nationality area. Given this awareness of Congress, 
which we suggest is anything but theoretical, Congress 
certainly would have placed into Section 246(a) a provision 
that provided for tolling of the time limit if it had intended 


to draft a conventional statute of limitations. 


Lis 


Perhaps this assumption is especially valid with respect 


io Reekion D46(as of the Act. Section 246 has no analogue in 


the early Immigration Acts.* Thus, Congress was writing on 


q 


a clean slate and could have treated rescission as it did 
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the grounds for deportability, that is 
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limits. However, they specifically chose not to do so, and 
inserted in Section 246 words of limitation that were 
markedly different from the conventional statute of 

We submit that the reasons for this congress onal 
action can be found in the underlying philosophy that 
prevails in the current version of the Imnigrat 
Nationality Act. °©That philosophy reflects the congressional 


intent to permit aliens to remain in the United States after 


a sufficient passage of years has expired since their 


entry despite irregularities incurred in fhern entry (oF 
adjustment of status. Accordingly, Section 244 of the Act, 


8 U.S.C. 1254 provides for the suspension of deportation, 7OX 
a deportable alien who has been physicelly 


United States for a continuous period of not less Unan Seven 


82nd Cong.,Second Sess., Report 


> 


No. (seS at page 197. 


years and shows that he is a person of good moral character. 
Section 249 of the Act) 8 UlLS IG.) §" 1259) permavs the Attorney 
General to create records of admission for permanent resi- 
dence ‘for|'certain jaliens. In) practice, \Sectvon) 245 oh the 
Act, 8 U.S.C. § 1255 providing for the adjustment of status 
of aliens within the United States allows aliens* remain in 
the United ..States despite the fact that they might be deportable. 
Discretion in trese matters is often favorably exercised 
where aliens nive been in the United States for a substantial 
period of time. 

Finding *his intent in the Act ts not Surprising, for 
we ane, after all, a country of immigrants, and although the 
immigration laws are designed to eliminate exceptionally 
undesirable aliens. There is a recognition that once an 
alien has arrived and conducted himself properly, that he 


should be tlowed to remain in; His mew home. Cf: Lennon v. 


Immigration and Naturalization Service, supra. 


Thus, the intent of Congress in enacting Section 246(a) 


* Section 245 of the Act 18 the counterpart cf the visa issuing 
process) and is only available to aliens who are already 

within the United States. In the conventional immigration 
scneme an alien applies for a visa at a United States consul 
abroad, usually in his home country. See. Singh, supra, 456 

Poa at 209s, | ms i 


Of the |Act was (to 'do-more /than icreate) a statinte 


The congressional 
of aliens if the Attorney General 
accomplish a task of removing the 

What Congress did not do and 


do cannot be supplied by judicial 
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a Course (Of Conduct Eor. the 


different than that’ conduct 


Statute of, limitations’ set (out) in 
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drafting. 
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Introduction. 


(a) 


In Point I we argued that the 


intention to rescind is’ irrelevant 


General, at the very least, 


Within the (five year’ perdod. |) Here 


interpretation of the statute is 


regulatory scheme promulgated at P 


must conduct 


inconsistent 


Mailing Of a notice of 


the Attorney 


and that 


some form, of hearing 


1) We argue that vihe 


with the 


2 


art Pee Sy Co ce 


46, 


limitations. 


Service's 


of Federal Regulations. Of course, it is now well estab- 
lished that a government agency must scrupulously observe 
its own rules and regulations which it has enacted. 

United States ex rel L v. Shaughnessy, 247 U.S. 260 
(1954). See also Hammond v. ‘Lenfest, a08 P.2d 705 (2'd Cir. 
1968). 

As a corollary to this principle we Submit that an 
administ ative officer cannot assume powers that are NOe 
specifically provided for in statutes or requlations. in 
the words of Judge Frank: "In fairness to the regulated, the 
provisions af the regulations should not be deemed to 
include what the administrator, exercising his delegated 
power, might have covered but did not cover.” Tobin v. 


Edward S. wagner Co., 187 F932 977. 979 (276 Civ, Cosi). 


(b) The Regulations Contain No Provision for Tolling. 

The argument advanced by the government is that the 
notice of intention to rescind issued by the District Director 
tolls the statute of limitation. Assuming arguendo, that 
section 246(a) of the Act is a conventional statute of 
,imitations, there is absolutely no authority in the statute 
or the regulations for a tolling of that statute by the 


issuance of a notice of intent to rescind.* The only 


¥The notice of intent to rescind is essentially a letter 
sent to the alien by registered mail. 


a notice is provided in 8 CFR 5 246(1). (nae 
Sy 


“7£ it appears £0 a District Director 

th a person residing in Wis Gistrict 

was not in fact eligible for the adjustment 
of status made in his case, a proceeding 
shall be commenced by the personal service 
upon such person of a’notice of intention 
to rescind which shall inform nim of the 
allegations upon which it is intended to 


rescind the adjustment of his etatus....° 

As indicated, this regulatory section does not contain 
any reference to a tolling of the statute Of Limitations. 
Nor, 1S such a4 reference found throughout the entire Part. 
Accordingly, the District Director has not been specifically 
delegated any authority to toll the putative statute of 
limitations and as a general rule, he cannot assume power 


that he has not received through delegation. _ Tobin, Vv 


Edward S. Wagner Co., supra. 


Moreover, if we were to infer an authority to toll the 

five year period from the delegation under 8 CFR & 246.1, 
there would be grave constitutional problems involved in such 
delegation. For, section 246.1 merely states, "if it appears 
to a Gistrict divector..." Thus, there is no standard to 
delineate what must appear to the District Director or to 
what degree it must appear. There similarly are no standards 
set forth in section 8 CFR § 946.1 which would preserve some 


semblence of due process. Accordingly, a district director 


which undoubtedly was the situation at bar, could mail 

out letters tolling the statute upon an, whim or caprice. 
Once the letter is mailed the alien's rights are 

seriously affected. Obviously, he becomes subject to 


rescission proceedings and if he does not contest the 
allegations in the notice of intent to rescind "the 
district director shall rescind the adjustment of status 
previously granted, and no appeal shall lie from his 
decision.” 8 CFR § 246.2. Thus, the action of the 
district director, triggered by what 

him has severe consequences to the alien which amount to 

a deprivation of liberty, and a deprivation of liberty by 
the government must, of course, be accompanied by due 
process Of law. Board of Regents v. Roth, 408 U.S.564¢ 
(1972)*. Accordingly, in an attempt. to read: the notice 
provision of part 246 as conferring the ability on the district 
director to toll th ive year provision, would be void for 


Vaqueness. Gisccio Vv. Pennsyivania, 382 U.S. .399 (1966); 


Staub v. Baxley, 355 U.S. { 7; Southern Railway wv. 


* Due process is applicable to actions of the Federal 
Government pursuant to the Fifth Amendment Bolling v. 
Sharp, 347 U.S. 497 (1954). 


inia ex rel Shirley, 290 U.S. 190 (1933). 


conclusion, we submit that the district direct 
a power to toll the statute under the 
regulations, and 


send a notice 


Attorney 


icy 


Five Year Period. 


hat the regulations enacted by the Attorney 
that a Special Inquiry Officer 
the 
the regulatory scheme clearly shows that 
General has delegated his obligation to be 
alien was not entitled to an adjustment of status within 
7 officers that might hear 
previously, district directors 


such authority. Clearly, the only 


8 CFR § 246.” provide r an appeal decision of 
Special Inquiry the Board 

complaint con ae : in fOr velief alleging that the 
appeal process mus Je e@xhe -ed within the five year period. 
However, this bourt need not reach that argument because a 

ision that the @istrict director's mailing of a notice 
of intent does not act as a tolling of the statute, and that 
the Special Inquiry Officer must make a decision within the 
five year period would render this point moot. Out of an 
abundance of caution, the plaintiff states-that he does not 
waive his arguments with respect to the claim for relief 
based on an appeal to the Board of Immigration Appeals within 
the five year period. 
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be commenced by personal Service upon such person of 


Stice GF intention to rescind..." 8 CRR § 246. 
the notice to rescind is resisted by the alien 


designated the respondent, then "a hearing.. 


eonducted by a special inquiry officer .... 


The district director, represented by 
attorney prosecutes the government's case before the 
The special inqui 


to actually participate 


shall have authority to interrogate, examine, 
and cross-examine the respondent and other witnesses to 
and réceive eyidence....° 8 CFR § 246.4. In addition, 
uthority, the Attorney General has d J [0 the 
inquiry officer the responsibility 
justment of 


decisions thereon, including an appropriate order 


take any other action consistent with applicable provisions 


of law and regulations as may be appropriate to the disposition 


of the case.” 38 2 § 246.4. The decision of the special 
inguiry officer "shall include a discussion of the evidence 
and finding as to the rescission.,..° 8 CFR § 246.6. 

Thus, whatever power the Attorney General has with 


respect to the actual revocation or rescission of adjustment 


he might "take 


provis LONS 


trative officer has been 


was not, 


be satisfied that the alien 
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and convinci 
Ss jon are true. 
a Naturalization Service, 
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Accordingly, not only was the decision to rescind not 
made within the five year period, but no delegate of the 
Attorney General had the requicite information to satisfy 


the statutory requirements. 


(e) Summary. 


Whe Service finds it convenient to contend that it can 
bring itself within the Eive year bar of section 246(a) of 
the Act by mailing a "notice" and thereby toll the statute 
of Limitations. Unfortunately, for the Service its own 
regulations do not provide for such a procedure. Moreover, 
the regulations vest exclusive authority under section 246 (a) 
of the Act in special inquiry officers. Accordingly, special 
inquiry officers must be satisfied within the meaning Gr the 
statute prior to the expiration of the five year period. in 


the case 4b bar, the special inquiry officer was not in 4 


position £6 rescind until the statutory period had expired. 


CONCLUSION 


Since the plaintiff's rescission was accomplished long 
after the five year period had run, and since the Attorney 


General's delegate could not be satisfied within that period, 
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the Court should enter an order restoring the plaintiff's 


lawful status as a permanent resident. 


Dated: New York, N.Y. 


dune 21, 1976. 


YOurs, eG@&Cc., 


Schiano & Wallenstein, 
Daniel Riesel of 

Winer, Neuburger & Sive 
Attorneys for Plaintiff 
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425 Park Averue 
New York, N.Y. 10022 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STEFANOS ZAOUTIS, 
Plaintiff, 
me Vv - 
MAURICE F. KILEY, as District : 
Director for the New York 75 Civ. 2788 (IBW) 
District of the Immigration : 


and Naturalization Service, and 
the IMMIGRATION AND NATURALIZATION 


Defendants. 


Defendants, by their attorney, Robert B. 
Fiske, Jr., United States Attorney for the Southern 
District of New York, for their answer to the complaint 


herein respectfully allege as follows: 


1. Deny allegetions contained in paragraphs 
"1" and 2" of the complaint. 

2. Admit the allegations contained in 
paragraph "3" of tne complaint. 


3. Neither admit or deny the allegations 


contained in paragraph “4" of the complaint since it 


states a conclusion of law. 

4. Admit the allegations contained in 
paragraph "5" of the complaint. 

5. Deny knowledge or information sufficient 
to form a belief in the allegations contained in 
paragraph "6" except in so far as they relate to the 
granting of plaintiff's application for adjustment of 


etatus. 


THE: cc 
75-2021 


6. Admit the allegations contained in 
paragraphs "7", "8" and "9" of the complaint. 

7. Admit the allegations contained in 
paragraph "10" of the complaint only insofar as it alleges 
that the District Director's action was commenced pursuant 
to 8 U.S.C. §1256(a) and 8 C.F.R. §246.1; deny those 
other allegations contained in paragraph "10" and in 
particular those allegations which state personal service 
of the notice was required under 8 C.F.R. §246.1 at the 
time this notice was served. 


8. Deny the allegations contained in 


paragraph "ll" of the complaint. 


9. Admit the allegations contained in 
paragraph "12" of the complaint but deny knowledge or 
information sufficient to form a belief as to when the 
plaintiff desired a hearing in this matter. 

10. Deny the allegations contained in 
paragraph "13" of the complaint except insofar as it 
alleges that a hearing was convened on June 2, 1971. 

ll. Admit the allegations contained in 
paragraph "14" of the complaint insofar as they allege 
that plaintiff's counsel moved on June 2, 1971 that the 
proceedings be terminated as being barred by a time 
limitation under 8 U.S.C. §1251(a) and that the hearing 
was subsequently adjourned; deny the other allegations 
contained in paragraph "14". 

12. Deny the allegations contained in 
paragraph "15", except insofar as it alleges that the 
hearing was reconvened on April 10, 1972 and that the 
Immigration Judge denied the plaintiff's motion that 
the proceedings be terminated as barred by a five year 


statute of limitations. 
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13. Admit the allegations contained in 
paragraph "16" of the complaint. 

14. Admit the algegations contained in 
paragraph "17" of the complaint but deny that the 
plaintiff testified that the passage of time had created 


considerable problems with his ability to recall details 


relating to his prior marriage. 


15. Admit the allegaticnus contained in 
paragraphs "18" and "19" of the complaint. 

16. Deny the allegations contained in 
paragraph “20" of the complaint, but refer the Court to the 
decision of the tmmigration Judge for the full contents 
and meaning thereof. 

17. Admit the allegations contained in 
paragraph "21" of the complaint insofar as they reflect 
that the plaintiff filed a timely notice of appeal to the 
Board herein he stated that the recission proceedings 
should be terminated as being barred by the statute of 
Limitations and that the Immigration Judge's decision 
was not substantiated by clear, convincing and 
ucaequivoecal. evidence; deny the other allegations were 
properly raised in the notice of appeal to the 
Board of Immigration Appeals. 

18. Admit the ellegations contained in 
paragraph "22" of the complaint. 

19. Defendants repeat and reallege their 
responses to paragraphs "1" through "22" of the complaint 
as if they were set forth in full in paragraph "23" of 
the complaint. 


20. Admit the allegations contaire’ in 
paragraph "24" of the complaint. 

21. Deny the allegations contained in 
parigraph "25" of the complaint. 

22. Unefendants repeat and reallege their 
responses to paragraphs "1" through "25"' as if they were 
set forth in full in paragraph "26" of t+: complaint. 


23. Admit the allegations contained in 


paragraph "27" of the complaint except insofar as they 


may suggest that there exists an illegal delegation of 
power with respect to recission proceedings under 
8 U.S.C. §1256(a). 
24. Deny the allegations coi:%!:1e% 
paragraph ''28" of the complaint since it sf 
conclusion of law. 
25. Deny the allegations corntsines “a 
paragraphs "29", "20" and "31" of the ~omplaint. 
26. Defendants repeat and reallege tvcir 
responses to paragraphs "1" through “31" 93 if they 
were fully set forth in paragraph "32" of the cuipiaint. 
27. Deny the allegations contained in 
paragraph "33" of the complaint. 
28. Defendants repeat and reallege their 
responses to paragraphs "1" through "33" as if they 
were fully set forth in paragraph "34" of the complaint. 
29. Deny the allegations contained in 
paragraphs "35" and ‘'36" of the complaint. 
30. Deny knowledge and information sufficient 
to form a belief as to the allegations contained in 


paragraph "37" of the complaint but admit that the 
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Immigration Judge rendered a decision in the recission 
proceedings on October 15, 1973. 

31. Deny the allegations contained in 
paragraph "38" of the complaint. 

32. Defendants repeat and reallege their 
responses to paragraphs “1" through “38" as if they 


were fully set forth in paragraph "39" of the complaint. 


33. Deny the allegations contained in 
paragraph "40" of the complaint since it states a 
conclusion of law. 

34. Deny the allegations contained in 
paragraph “41" of the complaint. 

35. Defendants repeat and reallege their 
responses to paragraphs "i" through "41" of the complaint 
as if they were fully set forth in paragraph "42" of the 
complaint. 

36. Deny the allegations contained in 
paragraph "43" of the complaint. 

37. Defendants repeat and reallege their 
responses to paragraphs "1" through "43" as if they 
were fully set forth in paragraph "44" of the complaint. 

38. Admit the allegations contained in 
paragraph "45" of the cowplaint. 

39. Deny the allegations coutained in 
pacagraph "46" of the complaint. 

40. Defendants repeat and reallege their 
responses to paragraphs "1" through "46" of if they 
were fully set forth in paragraph "47" of the complaint. 
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41. Demy the allegations contained in 
paragraphs "48" and “49” of the compleint. 

42. Defendants repeat and reallege their 
responser to paragraphs “1" through "49" as if they 
were fully set forth in paragraph “50” of the complaint. 

43. Deny the allegations contained in 
paragraph "51" of the cemplaint. 


FIRST AFFIRMATIVE DEFENSE 


44. The Court lacke subject matter jurisdiction. 


SECOWD AFFIRMATIVE DEFENSF 
45. The complaint fails to state a cause of 


action upon which relief can be granted. 


WHEREFORE, defendant demands judgment dismissing 
the cowplaint harein, with costs amd disbursemente of the 
action, and for such other and further relief as the 
Court may diam just end proper. 

Dated: tiew York, dew York 
July 20, 1976. 


ROBERT KR. PISKE, JR. 

United States Attorney for the 
Southern District of New York, 
Atterney for Defendants, 


FHOMAS WH. BELOTF nn 
Special Assistant United States 
Attorney 

Office & P.O. Address: 

United States Courthouse Annex 
One St. Andrew's Plaza 

New York, New York 10007 
Telephone: (212) 791-9166 


DAHIEL RIESEL, ESQ. 

Winer, Neuburger & Sive 
425 Park Avenue 

New York, Wew York 10022 
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SOUTHERN DISTRICT OF NEW YORK Pas 


STEFANOS ZAOUTIS, 
Plaintiff, : 


-“v- : NOTICE OF MOTION 
: FOR SUMMARY JUDGMENT 
MAURICE F. KILEY, as District : 


Director for the Immigration 75 Civ. 2783 (IEW) 
and Naturalization Service, and : 

the IMMIGRATION AND MATURALIZA- 

TION SERVICE, 


Defendants. : 


PLEASE TAKE NOTICE thet upon the annexed 
affidavit and Rule 9(g) Statement of Thomas H. Belote, 
Special Asuistant United States Attorney for the Southern 
District of New York, and upon all papers fi’.d in 
proceedings had herein, the undersigned will move this 
Court on the 6th day of August, 1976 at 2:30 P.M. before 
the Honorable Inzer D. Wyatt, for an order pursuant to 
Rule 56 of the Federal Rules of Civil Procedure granting 
summary judgment for the defendants and for such other 


and further relief as this Court may deem just end proper. 


Dated; Mew York, New York 


July 26, 1976. 
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Yours, etc., 


ROBERT 8. FISKE, Jr., 

United States Attorney for the 
Southern District of New York 
Attorney for Defendants 


By: 


Special Assistant United States 
Attorney 

Office & P.O. Address: 

United States Courthouse Annex 

One St. Andrew's Plaza 

New York, New York 10007 

Telephone: (212) 791-9166 


DANIEL RIESEL, Esq., 
Winer, Neuburger & Sive 
425 Park Avenue 

New York, New York 10022 


“TROMAS H. BELOTE, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STEFANOG ZAOUTIS, 


Plaintiff, 


AFFIDAVIT IN OPPOSI- 
“ve : TION TO PLAINTIFF'S 
MOTION FOR SUMMARY 
MAURICE F. KILEY, as District : JUDGMENT AND IN 8U?- 
Director for the Immigration PORT OF DEFENDANTS‘ 
and Naturalizacion Service, and : CROSS-MOTION FOR 
the IMMIGRATION AND WATUKALIZA- SUMMARY JUDGMENT 


75 Civ. 2783 (IBW) 


THOMAS H, BELOTE, being duly sworn, deposes 


1. I eam @ Special Assistant United States 
Attorney in the office of Robert B. Fiske, Jr., United 
States Attorney for the Southern District of New York and 
as euch I am familiar with this case. I submit this 
affidevit in opposition to plaintiff's motion for sumaary 
judgment and in support cf the defendants’ cross-motion 
for summary judgment. This affidavit is based upon the 
administrative file of the Inmigration and Naturalization 
Service (the Service") relating to che plaintiff, 


Stefanos Saoutis. 


2. The plaintiff is an alien, a native and 
citizen of Greece who was admitted to the United States 


on November 6, 1963 as e nonimmigrant visitor. 


3. On January 10, 1965 the plaintiff went 
through a marriage ceremony with a United States citizen, 
Fredeswinda Camacho, on whose visa petition he was later 
accorded nonquota status as the spouse ot a United States 
citizen. On August 25, 1965, he was granted permanent 
resident stetus under Section 245 of the Immigration and 
Nationality Acct, 8 U.S.C. §1255 by reason of his marriage 


to a United States citizen. 


4. Although it appears that the alien is 
the brother of a United States citizen I have been advised 
by the Department of State and the Service that the alien- 
plaintiff could not have obtained permanent resident status 
on the basis of that relationship between the date of his 
entry, November 6, 1963, and the date when he acquired 
resident status by reason of his marriage to Fredeswinda 
Camacho. During that period the existing immigration 
laws operated under a quota system which allatted only 
308 visas to prospective Greek immigrants. Between 
November, 1963 and August, 1965 fourth preference gvisas 
(i.e., brothers of a United States citizen) were unavailable 


to Greek visa applicants because the queta was oversub- 


scribed. It therefore appears that the only manner in 


lal 


which che plaintiff could have obtained an immigrant visa 


during that period wes to obtain ronquota status. This he 
achieved in 1965 when he entered into @ marriage with a 


United States citizen. 


5. Om April 5, 1967 the plaintiff divorced 
Fredeswinda Camacho in a Mexican divorce proceeding and 
on QO Cober 1, 1967 he entered into a marriage with Helene 


Gaglia, a native and citizen of Greece. 


6. During this period the Service was conduc- 
ting @n investigation into a large scale conspiracy 
inve.ving Greek citizens who were fraudulently marrying 
United States citizens in order te obtain benefits under 
the iomigration laws. This Service inquiry related not 
only to an investigation into whether particular aliens 
had obtained permanent residence by the use of sham 
marriages, but was also conducted in order to obtain 
evidence ag@inst the third party organizers and arrangers 
of that marriage fraud ring. Accordingly, the investigation 
proceeded at a deliberate pace in order not to jeopardize 


pending and potential criminal prosecutions. 
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7. AS @ result of this investigation the 
plaintiff's marriage to Fredeswinde Camacho came under 
review as one of the marriages that had been entered into 


solely for the purpose of obtaining immigration benefits 
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in violation of the law. The review of the plaintiff‘e 
uarriage appears to have been initiated as @ result of 
information received by the Service from Peter Timon 

that plaintiff's marriage was one of # number of sham 
marriages that had been arranged by Angelo Collazo and 
Jar<~ Kaperonis. Kaperonis was subsequently cofivicted 
May 26, 1966 for his participation in a marriage fraud 
conspiracy which conviction became final in 1969. Angelo 
Collazo was also co.victed on April 1, 1969 in the United 
States District Court for the Southern District of New 
York for his involvement in arranging sham marriages in 


order to circumvent the immigration laws. 


8. The investigation of the plaintiff's 
um. clage continued and on March 25, 1969 Fredeswinda 
Camacho was requested to appear at the Service district 
office in New Yorx to testify as to the benafides of her 


warriage to Stefanoe Zacutis. 


9. During thet interview Camacho stated 
in an affidavit that although she married Zaoutis for 
love they had since had marital difficulties and were 


subsequently divorced (Exhibit A). 


10. In light of Camacho's refusal to admit 


thet her marriage hec been entered into solely for the 


purpose of obtaining immigration benefits tos the plainciff, 


the Service's investigation continued (Exhibit B). In 


February, 1970 the Service obtained the cooperation of 
Angelo Collazo. Collazo was requested to appear at the 
Service district office in New York on February 24, 1970 
in order to confront Camacho with respect to her former 
statements regarding the bonafides of her marriage to 
plaintiff Stefanos Zacutis. Camacho was requested to 


appear at the Service district office on that same date. 


11. On February 24, 1970 Fredeswinda Camacho, 
while represented and in the presence of counsel, gave 
@ Service investigator a full anc complete sworn statement 
regarding the sham marriage that she entered into in order 
that the plaintiff could obtain permanent residence in 


the United States (Exhibit C). 


12. On May 20,1970 the Districr Director 
issued a notice of intention pursuant to 8 U.S.C. 1256, 
to recind the plaintiff's adjustment of status on the 
ground that Zaoutis was not in fact eligible for his 
adjustment of status because his marriage to Fredeswinda 
Camacho was @ sham. Therefore it was insufficient to 
entitle him to the nonquota status and permanent residence 


he had achieved on the basis of that marriage (Exhibit D). 


13. On June 10, 1970 counsel for the alien 
responded and requested a hearing before an Immigration 


Judge concerning the notice of intent. 


14. Thereafter the recission proceedings 
were held in abeyance in part because of a request by @ 
Bar Association disciplinary committee investigation 


(Exhibit E). 


15. On June 2, 19/71 & recission hearing was 
commenced before Immigration Judge Joseph J. Mack. At 
the commencement of that hearing counsel requested that 
the recission proceedings be terminated on tie ground 
that the proceedings were barred by the statute of 
limitations (Exhibit E, P- 2). The Service's Trial 
Attorney, representing the District Director, opposed the 
alien's motion. The Immigration Judge thereafter 
reserved decision on that motion and requested the opposing 
parties to submit briefs on the issue prior to rendering 
his decision (Exhibit E, P- 4). Although decision on 
that motion was reserved the Immigration Judge directed 
the Service to proceed with its case against the alien 
(Exhibit E, P- 4). Plaintiff's counsel in the adminis- 
trative proceedings objected to proceeding forward with the 
hearing prior to receiving the Immigration judge's decision 


on the motion relating to the statute of limitions issue. 


The Service's Trial Attorney consented to the alien's 
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request for an adjournment of the proceedings conditioned 
upon @ time Limitation (Exhibit E, p. 7). The Immigration 
Judge thereafter adjourned the hearing without date pending 
his decision on the alien's motion to terminate the 


proceedings. 


16. On April 10, 1972 the recission hearing 
was reconvened and the Immigration Judge, Joseph Mack, 
denied the alien's motion to terminate the proceedings 
(exhibit F, p. 11). The alien, Stefanos Zaoutis, was 
called to testify as the firat witness in the proceeding. 
He testified that he had met Fredeswinda Camacho at an 
exposition in Queens, New York. He further testified chat 
he did not remember the address of his former wife prior 
to their marriage; the number of times he saw his wife 
prior to their marriage; the date of the marriage; the 
witnesses to that marriage; or whether he had met 
Fredeswinda Camacho directly or through a third party. 
Other aspects of his testimony were equally self-serving 


and conspicuously vague. 


17. After the Service's Trial Attorney 
concluded his direct examination of the alien, Zaoutis' 
counsel declined to proceed with the crose-examination 
of the alien. Inetead, Zaoutis' counsel requested that 
the alien be permitted to present his case together from 
beginning to end. Accordingly, the hearing was adjourned 
until June 22, 1972 by the Immigration Judge in order for 


the Service to secure the presence of other witnesses. 


a7 8 


Cans See 
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18. Qn June 9, i972 Zaoutis' counsel submitted 


a written request adjourning the hearing from its scheduled 


date of June 22, 1972. Noting that Zaoutis was in Greece 


at the time with his second wife, counsel for the alien 


requested that the hearing be put over until September, 
1972 (Exhibit G). The Service's witnesses were again 
contacted and the Service arranged to have them appexe 


on a new date. 


19. On October 2, 1972 the hearing was 
recenvened. At the commencement of that hearing the 
Service Tiial Attorney advised the Immigration Judge that 
zaoutis' counsel was unable to appear fer the reconvened 
hearing but that he had no objection to the hearing 
proceeding in his absence (Exhibit H). Counsel specifically 
waived cross-examination of the Service's witnesses that 
were to be presented at the reconvened hearing. The alien 
was present 4t the hearing and as in the prior proceedings 


was provided with an interpreter. 


20. During the June 22nd proceedings the 
Service Trial Attorney called as its first witness, Angelo 
Collazo. Collaze testified that during the period of 
1964-1965 he wes connected with an attorney's office in 
the capacity of counselor on marriages and in that capacity 


he found United Scates citizen women to maxry aliens so 


that they could adjust their immigration status in the 
United States. Collazo further testified es to how he 
arranged the sham marriage between Fredeswinda Camacho 
and Stefanos Zaoutise. His testifeny as to the arrangement 


of that marriage, the monetary consideration peid to 


Fredeswinda Camacho for entertaining this venture, and 


the agreewent between the parties as to separate living 


arrangewents was clear, convincing and unequivocal . 


21. ‘The Service Trial Attorney then called 
Fredeswinda Camacho, the United States citizen Zaoutis 
married to obtain immigration benefits in 1965. She also 
testified, corroborating Collaso's testimony in detail, 
as to how the marriage had been arranged for monetary 
consideration; how the parties lived separately; how 
the marriage was to continue only for one year prior te 
the alien obtaining @ prearranged divorce. At the con- 
clusion of the teetimeay of the wituess the Immigration 
Judge adjourned the hearing advising zaoutis to notify 


his attorney to eppear et the next hearing. 


22. At the reconvened heariag on February 
7, 1973 Zaoutis’ counsel advised the Iomigration Judge 
that he hed received @ transcript of the testimony given 
on October 2, 1972. Despite his prior contention thet 


he wished to present the alien's case at one proceeding, 
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26. On January 21, 1976 oral agrument wes 
heard before the Board on the pending appeal (Exhibit 4). 
During that argument upon the inquiry of the Chairman of 


the Board of Immigration Appeals, Zaoutis' counsel was 


unable to demonstrate how the long duration of the admin- 


istrative proceedings below prejudiced his client's cause. 


27. Qn May 2, 1974 the Board rendered its 
decision dismissing Zaoutis' appeal and finding that an 
independent review of the record demonstrated that the 
Immigration Judge's fact finding was supported by clear, 
convincing and unequivocal evidence. The Board further 
noted that they were unable to determine how Zaoutis had 
been prejudiced by any delay occurring between the service 
of the notice of intent and the commencement of recission 


hearings in this matter (Exhibit ™. 


28. It is respectfully submitted that the 
decision of the Immigration Judge and the Board of 
Immigration Appeale correctly interpreted the applicable 
law relating to these recission proceedings and that 
their fact findings are supported by clear, convincing 
and unequivocal evidence contained in the record of these 


proceedings. 


29. It is further submitted that plaintiff's 


allegations that the District Directer could not have 
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counse’ for Zaoutis informed the Immigration Judge that 
they had no furaer evidence that they wished to present 
in relation to these proceedings (Exhibit I). The hearing 
was then closed by the Iumigration Judge who informed 
counsel for both parties that he would reserve a decision 
on the matter and would render a written decision in 


the matter at a later date. 


23. On October 15, 1973 the Immigration 
Judge rendered his decision in the recission proceedings 
(Exhibit J). In that decision he found chee the proceed- 
ings were not barred by @ time limitation in 8 U.S.C. 
§1256 and that the Service had proved by clear, convincing 
and unequivocal evidence that Zaoutis was ineligible for 
adjustment of status based on his marriage to Fredeswinda 
Camacho. Accordingly he ordered that the recission be 


granted. 


24. On Qctober 24, 1973 Zaoutis filed a 
notice of appeal from the decision of the Immigration 
Judge to the Board of Immigration Appeals. In that notice 
Zaoutis claimed that the proceedings were barred by a 
statute of limitation and that the Immigration Judge's 
decision was uot based on clear, convincing and unequivocel 


evidence existing in the recerd (Exhibit K). 


25. On January 16, 1974 Zaoutis’ counsel 


filed a brief in support of his appeal before the Board, 
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been satisfied that a fraudulent marriage existed prior 


to initiating the recission proceedings is totally without 


merit. 


WHEREFORE, it is prayed that the plaintiff's 
motion for summary judgment be denied in all respects and 
further that this Court grant defendants defaadants' 


cross-motion for summary judgment dismiseing this action. 


/3f/ 


THOMAS H. BELOTE 
Special Assistant United States 
Attorney 


Sworn to before me this 


dey of July, 1976. 
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UNITED STATES DISTRIC1 COURT 
SOUTHERN DISTRICT OF NEW YORK 


STEFANOS ZAOUTIS, 
Flaintiff, 

-~v + : 9 STA 
MAURICE F, KILEY, as Distrect : 75 Civ. 2783 (IBW) 
Director fer the Immigration 
and Naturalization Service, and 
the IMMIGRATION AND NATURALIZA- 
TION SERVICE, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
SOUTHERN DISTRICT OF NEW YORK : 


THOMAS H. BELOTE, bwing duly sworn, deposes 


1. I am ae Special Assistant United States 
Attorney in the office of Robert B. Fiske, Jr., United 
States Attorney for the Southern District of New York, 


attorney for the defendants herein, and as such I am in 


charge of this action. Defendants, by their attorney, 


Robert B. Fiske, Jr., submit this statement of facts 
pursuant to Rule 9(g) of the General Rules of the Southern 
District of New York, and contend that as to the following 


material facts there is no genuine issue to be tried. 
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2. The plaintiff Stefanos Zaoutis is an 


alien and a native and citizen of Greece. 


3. Zaoutis entered the United States as a 
nonimmigrant visitor who on August 25, 19605 was granted 
permanent resident status under Section 245 of the 


Immigration and Nationality Act (the “Act"), 8 U.S.C. 


§1255 by reason of his marriage to Fredeswinda Camacho, 


a@ United States citizen. 


4. On May 20, 1965 the District Director of 
the Immigration and Naturalization Service at New York 
commenced recission proceedings against zaoutis pursuant 


to 8 C.F.R. §246.1 and 8 ¥.S8.C. §1256. 


5. On October 15, 1973, after a hearing on 
the recission proceedings, an Inmigration Judge rendered 


a decision rescinding the plaintiff's status. 


6. On May 2, 1974 the Board of Immigration 
Appeals affirmed the decision of the Immigration Judge 


and dismissed the plaintiff's appeal. 


Dated: New York, New York 


July 26, 1976 


a emstapemeeeermemeemeantnes “a tar nein an iat 


THOMAS H. BELOTE, Speai’l 

Assistant United States Attorney 

Office & P.O. Address; 

rosie states Courthouse Annex 
drew’s Plaza 
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Form | -215B 
me - 
( Rev. 4-1 -68) UNITED STATES DEPARIMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 


RECORD OF SWORN STATEMENT IN AFFIDAVIT FORM 


AFFIDAVIT 
IN RE: __ ZAWTIS, Stefanos A13 942 820 


ana eee FILE NO. 
EXECUTED AT_20_#. Broadway, New Lor New fork City ee aftr 25, L969 
Before the following off officer of the U.S. Immigration and Naturaliz and Naturalization Service: 


Donald B. Leggett, Investigator 
in the Spanist language. Interpreter _ 


eee nen entrain ei 


Fredeswinda CAMACHO 
een ithe andesite elles ew nats et , acknowledge that the above-named officer 
has identified himself to me as an officer of the United States Immigration and Naturalization Service, 
authorized by law to administer oaths and take testimony in connection with the enforcement of the 


Immigration and Nationality laws of the United States. He has. inforrsog me, that.he, desires to take 
my sworn statement regarding : my marriage to ote-an 


visa petition I filed ah his befngit With wi) % i ia a ne 
ie a cl a a a eo renner 


He has told me that my statement must be freely and voluntarily given and has advised me of these 
rights: 


“*You have the right to remain silent. 


Anything you say can be used against you in court, or in any immigration or administrative 
proceading. 


You iiave the right tc talk to a lawyer foradvice before we ask you any questions and to have 
him with you during questioning. 


If you cannot afford a lawyer, ono will be appointed for you before any questioning if you 
wish. 


If you decide to answer questions now without a lawyer present, you will still have the 


tight to stop answering at any time. You also have the right to stop answering st eny time 
until you tsik to a lawyer.’’ 


I am willing to make a statement without anyone else being present. I swear that I will coll the truth, 
the whole truth, and nothing but the truth, so help me, God. 


Being duly sworn, 1 make the foliowing statement: My name is Fredeswinda CA“ACH T was 
married to Stefanos ZAOUTIS and my name was Fredeswinda ZAOUTIS, but now we sre Tate, 
I met Stefanos at the World's F,ir in the last part of October of 196. We went together 
for about three or four monthe. He asked me to marry him and I accepted his proposal. 
Before we were married, I lived at 1138 De Kalb Ave., Brooklyn, New York. Wnen we married, 
we found an apartment at 226 Central Ave., Brooklyn, New York and we lived there torether 
for about eight or nine months. We began to have arguments and finally he moved out. I 
stayed mere ee it six months more’ then moved to 336 W. 170t} Strevt, Bronx, Nev York to 
live — ny ster, 1 lived there about one year then moved to Live with a friend at 

C22nd SFe. bet. ween 6th and 7th Ave., New York City. I lived there about one year then 
Z moved to my present address at 335 W 19th Street, New York City, Apt. 1C. I_married my 


husband for love. I went to the doctor for my marriare examination by my self. i do 


Sworn Statement by Fredeswinda CAMACHO 
Ra: ZAOUTIS, Stefanos, A13 9h2 820 
March 25, 1969 page two 


not remember any of the witnesses to the marrisge. We went to a church in 
Yamaica, Queens to be married. Afterward we went to a restaurant in brooklyn. 
After we broke up ebeet \y o> oon ts) Seamer? ; Stefanos went to Mexico 
to get a divorce. I do remember that we went to a lawyer named Timon after we 
were married and I signed some papers that would help Stefanos become a permanent 
resident. I do not remember signing any other papers. 


The above statement has been read to me in the Spanish language and is true ara 
correct. 


“ee “ . = 
: i fae ) ¢: a 4 J 4 ‘ 
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Respondent 


The above statement has been subscribed and sworn to before me at 20 W. Proadway 
New York City on March 25, 1969. 
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UNITED STATES DEPARTMENT OF JUSTICE 


Imrmicration and Naturalization Service 


4VISO DE DERECHOS 


Antes de que le hagamos cualquier pregunta, usted debe de compiender sus 


Usted tiene el dere “ho de guardaz silencio 


Cualquier cosa que usted diga puede ser usada en su contra en un juzgado de leyes, 


cualquier procedimiento administrativo o de inmigracion 


Usted tiene el derecho de hablar con un abogado para que el lo aconseje 
alguna pregunta, vy de tenerlo presente con usted durante las preguntas 


Si usted no tiene el dinero para emplear a un abogado, se le puede proporcionar uno antes 
que le hagamos alguna pregunta, si usted lo desea. 


Si usted decide contestar nuestras preguntas ahora, sin tener a un al 
4 
4 


tendra u ‘ed el derecho de de jar de contestar cuando guste. Ustec 
dc dej: de contestar cuando guste, hasta que peda hablar con un abogado 


RENUNCIA 


He leido esta declaracion de mis derechos y comprendo lo que son mis derechos. 
dar una declaracion y a contestar preguntas. Por ahora no deseo un abopado. Comprendo y se | 
estoy haciendo. No me han hecho scans ni me han amenazado, ni han usax 


contra 


A} - on go ; , _ 
Fecha y hora: fi Md “se ae wef peer. Lugar: <7 ¢ 22 fe eo POM DLMEAY : 


CERTIFICATION 


I HEREBY CERTIFY that the foregoing Warning and Waiver were re¢ ad by me to the above signator 
that he also read it and has oe his sig nature hereto in my presence 


migration Officer 


aati f Lia 2 
Lo Lgl” 


Witness’ Signature 


“Lunguage 


Interpreter’ s Signature 


Interpreter’ 8 Address” 


Form 1-214 (Spanish) 
(Rev. 11-24-67) 


MEMORANDUM FOR FILE 


File: Al3 942 820 


Date: May 13, 1969 


Re: _STEFANOS ZAUOTIS 


It is recommended that this case be reassirned as there 
are strong indications that the marriage was contracted 
as a sham and a fraud. 


Witnesses to the marriage appear to be Angel Collazo and 
Harry Andreapnolis, known marriage arrangers. «#ttlorney 
Timon has surrendered Blank Power Of Attorney simned by 
spouse, and identified marriage as 4 frau... 


Spouse and Subject both deny marriage friud. However, 
evidence is too strong to close case at this time. 


* 


Wf sf re 
fe Va 04. EC 4% 
Donald B. Leggett, 
Investigator 
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uUNtTED STATES DEPARTMENT OF JUSTICL 
IMMIGRATION AND NATURALIZATION SERVICE 


RECORD OF SWORN STATEMENT 


Office: 20 West Broadway, New York, New York _ File No.:A13 942 


Statement by: — FREDESWINDA CAMACHO _ 


In the case of: STEFANOS ZAOUTIS __ 


At: 20 West Broadway, New York, New York _ 


Before: _ Timothy Whelan, Investigator 


(Name and Title) 


In the____ Spanish : language. InterpreterAnthony Alvarenga ___ 


Iam an officer of the United States Immigration and Naturalization Service, author- 
ized by law to administer oaths and take testimony in connec tion with the enforcement of 
the Immigration and Nationality laws of the United States. | desire to take your sworn 
statement regarding: your part in your marriage to STEFANOS ZAOUTIS 
and the papers that you signed before this Servicd pretendings to 
ne his wife for his permanent residence, 


Before we ask you any questions, you must understand your rights. 


You have the right to remain silent. 


Anything you say can be used against you in court, or in any immigration or administrative 
proceeding. 


You have the right to talk to a lawyer for advice before we ask you any questions and to have 
him with you during questioning. 


If you cannot afford a lawyer, one will be appointed for you before any questioning if you wish. 


If you decide to answer questions now without a lawyer present, you will still have the right to 
stop answering at any time. You also have the right to stop answering at any time until you talk 
to a lawyer. 


Do you wish to have a lawyer or any other person present to advise you? 
Yes. MR, JULIUS BIERVLIET - Legal Aid Society is present. 


Are you willing to answer my questions at this ume? 
Yes. 


Do you swear thatall the statements you are about to make will be the truth, the 
whole truth and nothing but the truth, so help you God? 
YeSe 


. 


Statenent of FREDESWINDA CAMACHO, 


What is your full, true and correct name? 
FREDESWINDA CAMACHO. 


When and where were you born? 

October 25, 1942 in Mayaguez, Puerto Rico. 
And you are a citizen of the United States? 
Yes. 


Your attorney BIERVLIET is representing you here today? 
Yes. 


You understand that no threats and no promises have been made 
against you. You understand that your statement is given 
freely and voluntarily? 

Yes. 


What was your adcress in the latter part of 19647 
I don't remember. J think it was on Dekalb between Bushwick 
and Broadway. 


With whom were you Living? 
Alone, 


you were not living with your sister? 

No, 

when were you first introduced to the Lc ‘ getting married 
fg a Greek ulien? 


1 don't remember. I think it was November or December 1964. 


Who introduced you to the idea? 
ANGELO COLLAZO. 


Ilow did he go about presenting the idea of im ring a Greek to 
you? 
] 


r 


ie began talking to me. He asked me if 1 was married and I 


eres 


said no, He asked me if I wanted to get married to a Greek 
young fellow. This Greek would give me money and I] would not 
have to live with him and that eventually I could divorce hin. 
And this was explained to you by MR. COLLAZO before marrying 
the Greek? 


Yes. 


where did this meCting take place? 
in a var. 
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In Brooklyn? 
Yes. 


Was anybody else present to witness this? 
No. 


Did you agree right away? 
No. 1 told him that 1 was @oine to think it cover. It was 
the following day I told him yes. 


he tell you how much money you would get? 
es, 


How much? 

$350.00 

Then you saw him the following day? Was it in the same bar? 
No, not the following day about two or three days after in 


the city. 


What dia he tell you then? 
He said he would let me know when I can get marricd. 


When was e next tim : you henrd from him? 
About a month and 


What happened’ 


oO 


He told me that we can get married the following day. 


he come to your house? 
called me on the telephone at the house of a girlfriend's 
mine. .1 told him to wait for me in front of my house and 
then he told me that the following day we were going to get 
marricd. 


Did you tell anybody else about this? 
No, 


Then what happened? 
We went to the doctor. 


Is this the following day after he called you on the telephone? 
Yes, The same day we went to get married. The doctor gave 

me a certificate and then the doctor spoke to COLIAZO. Then 
we went to Queens to get married. ( 


== 


Did COLLAZO take you to the doctor's office in his car? 
Yes. 


Do you know where the doctor's office is located’ 
I don't know exactly. 


ee eel 


Did ANGELO drive you irom the doctor's cffice to Queens? 
Yes. 


The what happened: 
es 
SreVE ZAOUTIS was there with two other men. 


we dagidn 


when 
when 


Pacenss 
apout the bride and the other one e 


How about tne Greek? 
don't know. 


What kind of identification did the official want from your? 
Birth certificate. 


So what happencd then? 
We came to Manhattan. 


sgt 


1 


f 
H 


Oe 
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What did you do in Manhattan? 
We did the same thing but they didn't ask for my identification. 


When you went to Manhattan, did ANGELO also fill out the 
application? 
Yes. 


So then what happened? 
We got married. 


Where? 
in the City Hall. Then we went. to a church in Queens. 


You were married in City Hall? 
Yes then we also got married in the church, 


Did they say why they did that? 
No. 


When you were in the City Hall of Manhattan, did you go into a 
chapel? 

No. They took us to a place where there was an American flag. 
We raise our hands then we went to another reom where wer were 
interviewed by a lady. 


So the what happened? 
Then we went to the church. 


Where is the church? 
In Queens. 


Who was present at the marriage ceremony in the church? 
ANGELO and two friends of ZAOUTIS, ZAOUTIS and i. 


Who signed as witnesses to your narriage 
ANGELO COLLAZO and one of the other friends I believe. 


Did you see ANGELO sign the marriage eertificate? 
i saw him write on the paper. But 1 couldn't tell if he was 
signing. 


Afteryou left the church where did you go? 
“e went to the lawyer's office. 


Where is that? 
Manhattan on Park Avenue or Broadway. 


ment Gf FREDUSWINiY 
ee Eee 


Did you know the lawyer's name? 
I forgot. MR. TIMON. 


What happened in the lawyer's office? 
They called me in and had me sign some papers, and then they 
told me these were papers for STEVE'S permanent residence. 


Who was in the lawyer's office? 
ANGELO, STEVE'S two friends, STEVE and lawyer and another 
gentlemen who was the lawyer next door and his secretary. 


Did you have a conversation with the lawyer about the marriage? 
No. 


Did he tell you that youwould not have to live with STEVE? 
ANGELO explained that to me before. 


I'm going to show you ¢ mmigration Form 1-130, which isa 
Petition to Classify a Relative so he can remain in the United 
States. I am going to show you your Signature. Is this the 
Form that you signed in the lawyer's office? 

Yes, 


Did you'sign this in the lawyer's office? 
I don't remember. 


l am going to show you the consent of power of aitorney. Wiil 
you identify that signature as yours? 
Yes, 


Was it explained to you or did you know what was contained’ 
on the forms that you were signing? 
No. 


Did MR. COLLAZO or HR, TEMON tell you what the forms were for? 
CGLIAZO told me that since ST8VE wasn't an American citizen 
I would have to sign the papers for him to remain here. 


Did you leave tle lawyer's office after you signed the papers? 
Yes. 


ee 
Where did you go? 


To my house. 


Was that DeKalb Avenue? 
Yes. 


Q&A Statement of FREDESWINDA CAMACHO, File No. A13 942% 820 


S22 Sather Mth antitank CES aa 


This petitioner on which you identify your signature as being 
yours shows that the address in the United States which you 
were living was 226 Central Avenue? 

No, we got the apartment after “. were married. About two or 
three days later. 


You moved after you were married’? 
Yes, about a week after. 


Where did you move? 
Central Avenue. 


Was it 226 Central Avenue? 
Yes. 


Who paid for the apartment? 
STEVE. 


After you Signed the papers you left the lawyer's office? 


Yes. 


Where did STEVE go? 
I don't know. 


Did ANGELO drive you heme? 
Yes. 


When did ANGELO give you the money? 
The same day we got married in the office. 


What office? 
The lawyer's office. 


How much did he give you? 
$350, 00. 


Did he also promise you that you would get money for the apart- 
‘ment 
No. He said that STEVE would pay all the expenses. 


Did ANGELO say it was necessary for you to move some 
clothes in the apartment? 

Yes. 

pid you bring then in? 


STEVE brought them to my apartment. 
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When was that? 
STEVE painted the apartment and after he painted he left his 
clothing there. 


low many times did he come to your apartment? 
One week he gave me $26.00. He gives me this for a week. 


For how long? 


Qo: 


A Year and a half. 


Did he pay for the furniture in the apartment? 
yes. 


Did he pay for the rent? 
lie paid everything. 


Did he sign the lease 
yee. 


Did he put his name on the mailbox? 


rou ever come to the Immigration office? 
about a month and a half after we got married. 


Why did you, come to the oifice? 
They called me inside and asked my when I met him. That's all. 
Nhe came With you to the office? 


pee 
ANGELO, 


Who else was here with you when you were being interviewed? 
SIRVE. 


Vas ‘the 

YT dont 

Vhat did you tell the officer about STEVE? 

AKGELO told me that we meé@ in October and that we got married 
arten . 


Did he tell you to tell the immigration officer how you got 
married and where? 
No, 


bid the Immigration officer ask him any questions? 
J don't remember. 


A 165 
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During these visits that STEVE made to your apartment, did he 
ever stay overnight? 
He stayed there one night. 


Where did he sleep? 
He slept in bed and I Slept in the parlor. 


Did heever ask you to live with him? 
No, 


Did you ever have marital relations with him? 
No. 


Q. After you came to the Immigration office, did you ever see 
COLLAZO after that? 
No. 


Did STEVE tell you that he would be receiving your papers 
and letters from the Immigration office at your address? 
L think: so. 


Be RR eg oe eter ert et or et ee ee cere ere: 


Did you ever receive any? 
No. 


rowers 


Do you remember where STEVE was living at the time he got 
married’? 
No. 


When did you first learn of the divorce you could obtain? 
It was in the summer he went to my sister's hone and he spoke 
to me about the divorce and I wanted it, 


Do you know what summer? 
G7, 


You want to have a divorce? 
Yes. 


Did he say when he was going to inake all the arrangements for 
the divorce? 
Yes, 


And when did you receive the divorce decree? 
He took it to my sister's house, 


Is it true that you were never in love with STEVE ZAOUTIS? 
It's true. 


SS ER RE OO Et eT Oe 
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Is it true that the marriage you went through with STEVE was 
solcy for him to remain in the United States and that you 
would get some financial consideration? 

I really don't vemember why we got married all I know is that 
we had gotten murricd. 


Have you ever been arrested before? 


‘hen was that? 
I don't remember. 


How many times were you arrested. 


TV LOG. 


Were you convicted 
No, 


What were you arrested for? 
first time a friend of mine had some pilis which 
Ona nurse at a hospital and the police picked her up because 


prescription was a false one. I was with her. 


Vhat was the second time? 
I shot myself. 


y did you do that? 
I don't know why. 


Would you be willing to testify to the statements 2b you 
made today in administrative proceeding before this Service? 
es. 


What is your address? 
335 West 19th Street, apt. C-1. 


Are you married now? 
No, 


Do you have any children? 
Yes. 


How many? 
One. 


Statement of FREDESWININ CAMACHO, File 
RESPONDENT : 


When you reeecived the $350.00 from Mk, COLLAZO and you agreed 
to marry MR, ZAOUTIS, cid you know you were doing anything 
wrong? 

No. 1 didn’t know [ did. 


ELAN TO RESPONDENT: 


doleais 


showing you a photostatic copy of an alficavit of Licens 
Marry, Would you identify the signature on that side of 
the brides as yours 


Yes’, 
Will you please sign the stenographer's notes ft 


your presence here today and later we will nave t: 
“We can go over them and correct them and you can 


to indicatemy presence. (complics) 


oREBY CEREIFY that the foregoing statement consisting 
Sa truevand accurate tranccray: 


(11) typewritten pages i 


Le 


taken by me in this matter on February 29, 107U. 


piece 


penographer 


st 
norves 
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Al3 942 820 D\V-F-SS 
September 9, 1970 


re: STSFANOS ZACUTIS 
As arranged, the subject appeared (with his attorney,Nicholas 
Altomerianos) before AXTEUR WINOKEX, Assistant Counsel, Co-ordinating 
Committee on Discipline, 37 West l3rd St., New York,N.Y., today, in 
connection with their investigation into the alleged professional 
misconduct of Attorney PETER K. TIMON (a6 622 757). 


ARE ROR 8 KE EE ee en 


Mr. WINOKER advised the undersigned that in his opinion, the 
subject was cooperative to his satisfaction and that he may be used 

witness against TIMON, It was Mre WINOKRR's guess that the cas 
t TIMON might be completed by the end of December 1970. He 
ted this Service, if feasible, to hold in abeyance the pending 
sion proceedings against the subject until the completion of 
MON matter before its body. 


iS 


Copy of this memorandum is being placed in TIMUN's file, as well 


as in subject's file. 
a a 
4 c fa 
Whee 


fore sae aor ie aie in NA 
Samuel Stacker, Toes ipeule 
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Transcript (of 


Judge Mack on June 


See pares A34-62, 


LAW OFFICES 
TACHNA, BAUMAN, ASARCIL & ALTOMERIANOS 
i290 AVENUE OF THE AMERICAS 


ROCKEFELLER CENTER, NEW YORK |OOi9 


MAX TACHINA OF COUNSEL (212) 56e-1616 
BENJAMIN ASARCK 


NICHOLAS PAUL ALTOMERIANOS PAUL BAUMAN (1936 19€& 


LEWIS A. PINKUSSOR?D 


Immigration & Naturalization Service 
20 West Broadway 
New York, New York 10007 


Re: Stefanos ZAOUTIS 
_ Ala gee 820 


Gentlemen: 


The hearing for the above named alien is scheduled 


for June 22, 1972, having been adjourned from April 10, 
1972. 


ea 


I respectfully request an adjournment of this matter 
until some time in September in view of the following 
reason. The alien Stefancs Zaoutis, as your file indicates, 
has remarried, and his wife is in Greece. She just recently 
gave birth to their third child. He is presently with her, 
sinee she is very sick, due to the childbirth. She has 
askea that he not leave her at this particular time, and I 
respectfully request on humanitarian grounds that this case 
be put over until some time in September, 1972. 


Very truly yours, 


iy etree leer Ws 
a Oo LAL Gob 


NICHOLAS PAUL ALTOMERIANOS 
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bee pages A76-76, sinra. 
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si? se tune Me pa eee cy 
COCs So ENGT SOURS CS UC Ge, Ste Care a a aaah 


fag Darred BY Che Satute Of Linitatior 


éesire orel arg 


SIPULLUANT: SEE ENSTRUCTIONS US t 


BEFORE THE BOARD OF IMMIGRATION APPEALS 
Oval Argument: Jan, 21, 1974 
In Re: STEFANOS ZAOUTIS 
File: 413942820 


Board: Mr. Roberts, Miss Wilson 
and Mr. Torrington 


Heard: For Respondent: Wicholas P. Aitomerianos, Attorncy 
1290 Avenue of the Ancricas 
New York, New York 10019 


For Immigration Service: Irving A. Appleman, 


& 
one 


Appellate Trial Attorney 


Reyuest: Termination 


Chaicman: Yov are asking us to rec 
4 cur published dec 


ad 
sicn in the Sinsh 
by the 9th 


é 


@ £70" what we 
D 


e 
e which has been sustained 
fycuit and certiorari was denied? 


Attorney: I de. 
Chairman: We will hear from you then. 


Attorney: Gince the Board, 1 ig aware oL 
what I am asking, I would like to point out 
in the decision of that case, the Cirzh case, 
the court was aware of the question as to 
whether or not under the Quintarc v. Lollend 
case the mere serving of that netice Vas just 
a meaus by wiich the District Director could 
initiate a proceeding aca then porhans secs 
his ova pood cime in gathering together evidence 
by which to sustain allegations in the notice. 


The court points out in their decision the 
distinction. I have a copy of/the decision, 

but I don't know whether I can refer to it freely, 
I think I have put a copy in, copies of the 

court decision itself I believe, it will be the 
last xerox. 


PY 


le 


Chairman: There is a oa of the Singh 
opinion in the 9th Circuit. 


Attorney: Yes, on Page 5 it says: "Therefore 
the court in Quintana had to reckon ‘with 
the distinct possibility that a district 
director, acting on the basis of mere 
suspicion, might toll Section 246(a) by 
service of a notice of intent to rescind 
then delay the prosecution of the 

escission proceedings so that his stat 
eocta complete its investigntion---a 
possibility that woule defeat the very 
purpose of a statute of iimitaticns." 


The court goes on to talk about regulations 
which have alleviated the psrticular 
proviem. ‘Our contention is this, fix 

the regulations are no subscitute tor 
statutory languaze. It is cur epinioa, 
even though the Circuit Court and the 
Board previously have not at least agree 
with us, but the statute talks avout 

some obvious act which must oceur within 

> years, and we read it as meaning a 
determination, a finding. 


Chaiman: sy who? 


Attorney: Our opinion, and I say a 
Laquiry officer, because ha is 
determiner ot the queetion. 
argued as it has been in the 
must mean when an enperal coula go 
Board and tis and ti.at and couns 
argue thereaiter, but since the 
@ vacue, - feel it is vapue, aad 
no enlightening Congressional interpretation 


ote 


to heln it, that we have to somewhere 

along the line pick something, and I am 
saying ‘to the satisfaction of the Attorney 
General" it says, well since that duty has 
been delegated to the special inquiry 
officer for determination, I am saying he is 
the one who must make a decision within 

the 5 years. 


The reason i say this, in our case Wwe 
notice received prior to the 5 years, 

hed an answer which we filed prior to the 5 
years, and a request for a hearing vrior 

to the 5 years. Nonetheless everybody dis~- 
regarded our requests and we had no hearing 
until almost one year later, which was 
approximately 10 months after the 5-ycar 
period ended. 


What was t!o Service doing ali that tine? 
The questica ig an alien cannot wait forever, 


in our case we waited even a year after the 
taitiates<s 6 ses 


Chairman: tow wer2 you prejudiced by the waiting? 

Attoracy: I will be honest....- 

Chaixmman: hope you will be honest. 

Attormey: In cur 

Chairman: I mean as a matter of law. 

Attorney: Because the statute provides in our 
opinion a certain deadline for a determina- 


tion. 


Chairman: That is rather circular reasoning. te is 
a sort of bootstrap approach. 


Attorney: Wot as to the statute BUG ou ess 


Chatruan: Re say you were prejudicec because 
the statute was not coupiied with. What 
I ara payin is, I am asking you how you 
were prejudiced? In your preparation 
for the hearing? 


Attorney: I am not saying 4n preparation Gon 
the hearing. To be prej judiced doe 2snit 
necessarily mean for the particu Lar 
hearing. [{ think every alica has the 
right to at least have an idea as to 
whether or not some decision in a particu- 
lar case wiil be made,based on allegations. 


Now thie particuler 

subseauent to cur care, 

marriazes or remarriages 
something, and their entir 

in abeyance without knowing 

gome day the District Director or 
special inquiry officer will get into 
cast. 


> a 2) 


cr ct 


cur insteace the cacc ts now alisost fs 

years late, June will be 4 years, 1 
gone on and on. I feel that the statute, 
if it is unclear and eae hye is being 
interoreted in a way whicn allows the 
Service to cagose any cace prior to the 

5 years just to serve untiece where they 
might not even have 3n7 sarticular eub- 
stanciating evidence, and allow it to 
drav on indefinitety, so tha: some day 
they migue find evidence in a particular 
case. 


It is my opinion, I think there might 
be as many cases where they do find 
basis for rescission, as where a special 
inquiry officer, after evidence, has found 
that there was no basis for rescission. 
So I say those have to be equalled out, 
and I also say since the statute is not 
interpretative, I didn't write it, it is 
there, I believe the District Court, not 
the Court of Appeals, was the proper finder 
of the conclusion. 


It ia cur opinion, we believe that even 
thoush we have a decision in the Court of 
Appeals in the 9th Circuit, the particular 
debilitating factor they were trying to 
avoid was letting the case just hang, that 
has to be avoided. There has to be some 
firm basis waereby alicns against vrom a 


rescissionprocceiing wlil be brourht, which 
means if they ere found to have committed 
the act which caused rescission, will lose 
residence, should have a firmer and more 
definitive idea as to when in fact the 

5 yeaxs is up. 


Jt js our opinion as attorneys for this 
particular alien, that the 5-year oeriod 
should be not only a notice to serve, but a 
decision uy the special inauiry officer, 

on the facts adduced at a hearing. 


That is our Legal opinion and we are 
requesting the Board to recede from its 
decision and reverse itself. 
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Chairman: Actually if we ara to follow 
your reasoning that an alien is en- 
titled to know one way or another: with 
finality where he atancs, even if the 
Imaigration Jude maxes his decision 
just within the S-year wertod. ag you 
know, an appeal to this Board takes some 
time, and after that judicial review in 
the courts takes some time. The Singh 
case tllustrates the fact that whca you 
Titicste, igae et these days, it 
i Ll am Just wondering, 
Ise we “gavefally thouche out thac 
in a finsh, ofore we reversed the 
voutd have been a 
bis approach, 
izing of the 
fet Director co 


the > f = so £ isc Spee rnney 
and 
the 


- 


vw: My only argument to that is i doa't feel 
the statute sets forth chin interpretation 
heaaure 4 will rot be in ae che 
pi at Director is finclicy who wiil cuke 


' 
tiie alien S 


The intemretatioa of those words, again 

4e is not, it mieht ust be,between us, 

faulty dreftsmmenip ef che statute, it 

might be unclear because tt was not automatic 
when prepared aad writcen. I say since it 
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specifically says "to the satisfaction 
of the Attorney General," regarding 
what? That his residence be rescinded. 
Since the District Director will not make 
that decision, then he cannot be the one 
that can be chosen as the point of the 
5-year cut-off by serving of notice; that 

is why I picked the special inquiry officer. 
Because either the Board will sustajn hin, 
or will reverse hin. but the thingchat the 
decision is made by the special inquiry 
officer within the 5-year period, and that is 
our arzunent. 


Ard you might have better luck in the 
Circuit. 


Attoraey: Agreed. 


Mr. Appleman: It is all grounds that we arzued 
and vert over at a great deal of len:sth in 
Sinth end other cases. Frankly, I sce no 
nec’ te take the time of the Lonard to rei.asn 
those argumentcjunies, Chere is sone particular 
point you want me tue address myself to, I 
will vest on the recosd. 


Attorney: i don't want the Board to feel I am 

trying to take up time on 2 moot point. 

It is just that our case in fact was pending 
tor mcny years prior to the actual decision 

of Sinvn in the Court of Appesis, and in fact 

the special inquiry officer was waiting fer 

that decision to make “is decision. Therefore 

in a sense had the special inquiry officer 

on his om initiative made a decision years 

ago, we might not be here today, and might 

be in the court litigating it simultaneous/ly 

with the other case in Califomia, which is what 
I had hoped, because I have been corresponding 


«ge 


with Mr. Hertogs. But he didn't feel 

he wanted to take it on his own initiative 
aud decide one way or the other, so It 
apologize, I waid rather not have been 
here now, bvt years aZ0- 


Chairman: You don't have any apology to male. 

After all the mere dental of certiorari 

by the Supreme Court igs not definitive. 

You don't have to accept our position or that 
the Oth Civcuit if you want to litigate in ys 
own Circuit. But you must reatize of course, 

we thought it out very carefully before we 

reaciiea the conclusion we did in Matter of 

Sinch. 


Attorney: 14 sreciate that and understand it. 
Pp 


Chairman: If there is anything you want to say on 
the merits, because thus [sr you werely dis- 
cussed the statute of Limitaticns...+e- 

Attorney: Wo, f 
resolve its 
question of this 

anything further. i 

qucction 0: cross-cxemine test licay of 

witnesses in this case There were Many 

orher itcens aside from the actu: i 

cla ease wiich were involved 

which sgain might aot be withi 

of the Board, and I would rat 
up at this particular time. x 
rely on what we have done, and that is 


«ga 


hairman: You realize of course, if you 
lose on your legal issue, you won't 
have another opportunity to challenge 
CHE. ccccseeue 


Attorney: Yes I understand that. We haven't 
challenged the evidence presented, and 
are not raising the question here 
before the Board. 


Chairman: We will take this under advisement. 


Attorney: Thank you. 


mb 


Decision of Board of Immigrati 
dated May 2, 1974. 


See pages A86-87, supra 
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Directer fer the Immigration 
and Neturalizatien Service, and 


the DGUIGRATION AND NATURALIZATION 
SERVICE , 
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This is an actien éeeking to reverse the 


decisions of the Immigration Judge and the Board of 


Immigration Appeals which rescinded the plaintifffe status 


@s lewful permanent resident, pursuant to Sectien 246 (a) 


of the Imeigration and Nationality Act (the “Aact”), 6 | 
U.S.C. §1256(a). 
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Plaintiff's status was rescinded because 
the facts revealed chat he was net eligible for adjustment 
of status to that of lawful permanent resident, pursuant 
to Section 245 ef tite Act, 8 U.S.C. §1255, since his 
marriage to @ United States citizen was a sham entered 


inte solely for imaigratien purpeses. 


Plaintiff centends that the rescission of 
his status as lewful permenent resident was impreper 
because it was barred by the statute ef limitations and 
moves fer summary judgment. The Government, on the ether 
hand, contends that the rescission preceeding was preperly 
breught within the five-year peried previded by Lew and 


also meves for sumagry judgment. 


STATEMENT OF THE PACTS 


The facts in this case have been set forth 
with paxticularity in beth the Rule 9(g) statement and 
in the accompanying affidavit of Themas H. Belote, Special 
Assiste.c United States Atterney. They may be summarized 
as fellews;: 
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The plaintiff, @ native and citizen of Greece, 
entered the United States on November ©, 1963 as a non- 
immigrant employee of a fereign government. On January 
10, 1965 he went through a marriage ceremony with 
Fredeswinda Camacho, a United States citizen. On the 
basis of this marriage, plaintiff applied for adjustment 
ef status to that of lawful perm™inent resident under 
Section 245 of the Act, 8 U.S.C, $1255. The pleintifi's 
application was granted by the Immigration and Naturelize- 
tion Service (the "Service") on August 25, 1965. There- 
after an investigation revealed thet the marriage had 
been arranged selely to enable pPigintiff to obtain nenquota 
status under the immigration laws, ‘that he had never 
resided with his citizen wife nor intended to enter into 
@ bona fide marital relationship with her, and that meney 
had been paid as censidexatien te the wife for entering 
the marriage. Aceerdingly, the Service instituted 
rescission preceedings pursuant te 8 C.7.R. 246.1 by 
m@iling @ wotice of intent to rescind adjustment of 


status te plaintiff en May 20, 1970. Hearings were held 


before an Inmigratien Judge, who en October 15, 19753 


rescinded plaintiff's status as lewful permanent 

resident on the basis of clear, convincing and unequi- 
vocal evidence of plaintiff's ineligibility at the time 
of adjustment. The Board of Immigration Appeals affirmed 
en May 2, 1974. This litigation fellewed. 


ISSUES PRESENTED 


Whether the five-year limitation peried in 
Sectien 246(a) of the Immigration and Nationality Act, 
8 U.S.C. 1256(a), for rescission of an alien's adjustment 
of status to permanent residence is telled when the 
District Directer ceamences independent adversary 
preceedings by service of @ netice on the @lien of @n 


intention te reacind his permanent resident status. 


RELEVANT STATUTE 


Section 246 of the Immigration and Natien- 


ality Act, 8 U.S.C. §1256 


(a)...If, at any time within five years 
after the status ef & perfion has been 
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otherwise adjusted under the provisions 

of section 245 ex 249 Of this Act ex any 
other previsien of Law to that of an alien 
lawfully admitted fer permanent residence, 
it shall appear te the satisfaction ef the 
Attorney General thet the persen was net 
in fact eligible fer such adjustment of 
status, the Atterney General shall rescind 
the action taken granting an adjustment 

of status te such persen and cancelling 
depertation in the case of such persen if 
that oceurred and the person shali there- 
upon be eubject te all previsiens of this 
Act to the same extent as if che adjustment 
of status had not been made. 


RELEVONT BEGULATION 


o C.F.R. §§246 (1970). 


$246.1 Wotice - If it appears to a district 
director that « person residing in his dis- 
trict was net in fact eligible fer the 
adjustment ef status wade in his case, a 
preceeding shall be ceowmenced by the service 
upen such persen of @ notice ef intention 

to rescind which shall inferm him of the 
allegations upen which it is intended to 
rescind the adjustment of his status. In 
such @ preceeding the persen shall be known 
as the respendent. The actice shall also 
inferm the respondent that he may submit, 
within thirty days frem the date of service 
of the netice, an anewer in writing under 
oath setting ferth reasons why such rescission 
shall net be made, and that he may, within 
such peried, request a hearing befere e@ 
especial inquiry efficer in suppert, of or in 
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lieu of his written answer. The respondent 
shall further be informed that he may have 
the assistance of or be represented by 
counsel or representative of his cheice 
qualified under Part 292 of this chapter, 
without expense te the Government, in the 
preparatien ef his answer er in cennection 
with his hearing, and that he may present 
such evidence in his behalf as may be rele- 
vant te the recission. [28 ¥.&%. 6737, June 
29, 1963) 


§246.3 Allegations centested or denied; 
hearing requested. ~ Yf, within the prescribed 


time fellowing service of the notice pursuant 
te §246.1, the respondent has filed an answer 
which contests ex denies any allegatien in 
the netice, er a hearing is requested, a 
hearing pursuant te §246.5 shall be cenducted 
by @ special inquiry officer and the pro- 
cedures specified in §§242.10, 242.11, 
244.12, 242.13, 242.14(c), (d), and (e), 

amd 242.15 of this chapter shall apply. 

{29 F.R. 13243, Sept. 24, 1964] 


§246.4 Special ee officer's autherity; 
the substi tut - In any preceeding 
ceaduc ted ex this part, the special 
inquiry efficer shall have autherity te 
interregate, examine, and cress-exanine 
the respendent and other witnesses, to 
present and receive evidence, to determine 
whether adjustment of status shall be 
rescinded, te make decisions thereon, 
including an tppropriate erder, and te take 
any ether actien consistent with epplicable 
previsiens ef law and regulations as may be 
appropriate te the dispesitien ef the case. 
Mothing centained in this part shall be 
construed to diminish the autherity cenferred 
on special inquiry officers by the Act... 
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$246.5 Hegeing. - (a) Trial acterney. 
The Goverment shall be represente:! at the 


hearing by a trial atterney who shall have 
autherity te present evidence, and te inter- 
rogate, examine, and cresé-ememine the res~ 
peoadent and ether witnesses. The trial 
atterney is eutherized te appeal frea « 
decisien of the special inquiry officer 
pursuant te §246.7 and te move for reopening 
or reconsideratien pursuant te §246.8. 


MEET 


THE RESCISSION GF PLAINTIVY'S STATUS AS 
LAWFUL FERMANENT RESIDENT, COhecENCED 
WITHIN VIVE YEARS GY ITS GRANTING BY 
SERVICE OF A MBTICE OF INTENTION TO RES- 
Ch, WAS NOT BARRED BY STATUTE OF LDU- 


The Government strengly contends that service 
ef a “Hetice of Intention to Rescind Adjustment of Status" 
issued by the District Director commending an independent 
edvexrsary preceeding befere an administrative tribunal 
tolis the applicable five-year statute of limitatiens 
uncer Section 246(a@) ef the Act, & U.S.C. 1256(a). Its 
position is supperted by the recent decision of Singh v. 


iemharetion end jatuxabizetion gexvice, 456 F.2d 1092 
(9th Cix.}, cert. denied 409 U.8. 847 (1972), inveiving 


do Bide 5 Ud, 


75-2021 


the same issue which is now before this Court. That case 
held that a netice of intention te rescind adjustment 
of an alien's status was sufficient te tell the statute of 


limitations and it was net necessary that « hearing 


before an Immigration Judge and a decision by him be 


made within the five-year limitation period of gectien 
246(a@). 


A notice of intention te rescind, an instru- 
ment analogous te « criminal information or indictment, 
is issued by the District Director, the prosecuting 
authority, pursuant co & C.F.R. §246.1. Service of this 
netice is the fermal point in commencement of a rescission 
proceeding invelving a trial type of adversary hearing. 


8 C.F.R. 246.5. From the time the aetice io served, the 


. course of events is cempletely out of the District Direc- 


ter's centrel. The alien may request @ hearing before an 
Immigration Judge. & C.F.R, 246.1 and 246.3. The 
Immigration Judge under present regulations is an edain- 
istrative judge whe, in edditien te independently 
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adjudicating the truth ef the charges, coentrels delays, 


continuances and procedural matters && required to 
facilitate r} full and fatrx nearing. 8 G.F AR. 246.4 ~ 
246.6. See Singh, supra at 1096." 


As peinted eut by the Court in Singh; 


“While presecuterial duties are still 
delegated to the district directer, the 
responsibility for deciding: whether 
rescission is appropriate lies selely 
with an independent (Immigration Judge). 
Tf « district directer tells the running 
ef the statute, he cannet preleng the 
proceedings indefinitely while his staff 
searches fer evidence te Suppert its sus- 
picions. The (lamigration Judge) centrels 
the pece of @ lawsuit; he can, as @ 
result, prevent any undue delay that would 
prejudice the rights of the alien whese 
adjustment ef status is under challenge" 
Supra, at 1096. 
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The distinction between the prosecutorial functions of 
the District Dixecters and the quag@i-judicial duties of 
the Inmigration Judges in Section 246 of the Act, 8 U.8.C. 
§1256 is consistent with those ether provisiens of the 
Act, Title 8. United states Code which relate to expulsion 
proceedings. See Matter ef Merced, Interim Decision 2273 


(B.1.A. 1974); B, Interim Decision 2177 
(B.2.4. 1972); yateer af Senesie 13 1.6 MW Decisions 
680 (3.3.4. 1971). 
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The bread purposes of ell statutes of 
limitations would not be served by @llewing the statute 


to run in @ case such as the instant one. Such 


limitation perieds ere designed te premots justice and 


prevent the prejudice to a defending party that would 
arise as @ result of instituting stale claims with their 
accompanying elemente of surprise, since, under such 
circumstances, “evidence has been lost, memories have 
faded and witnesses have disappeared." American Pipe 

and Censtructien Co. v. Btgh, 414 U.8. 538, 554 (1974), 
quoting Qrder of Railroad Telegraphers v. Railway Express 
Agency, 321 U.S. 342, 348-49. Applying this reasoning 

to the instant case, not enly has the petitioner been 
unable te dempenstrate that he has suffered any prejudice, 
when thet question was asked ef him ens oral ergument 
befexre the Beard he implicitly acknowledged that the 
absence of prejudice in the case. Furthermore, the 
timely notice of intent eliminated any element of surprise 
in this matter. All the uecessary witnesses and evidence 


were available” and the transcript ef the proceedings 
re 


“we nete in this vespect that the alien declined te cross- 
examine the witmesses preduced by the Service Trial Atter- 
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demenstretes thet memories had set f.ded. Although 

the alien appeared te suffer a self-serving and extreme 
lapse of memory as to the cixcumstances of his “marriage”, 
he was the only ene te be so afflicted, in marked contrast 


te the clarity ef memory of the other witnesses to the 


event e 


In this centext, there is no sound ressen 
in law or policy fer met telling the statute of limicta- 
tiens upen formal coumencement of proceedings. Indeed, 
settled policy reasons point the other way. it is settled 
that statutes of limicatiens sought to be applied to bar 
rights of the Government must receive a strict eenstruc-~ 
tien in favor of the Government 6nd this construction 


takes on particular ferce under a time limitation erecting 


an ebselute bar. See Independent Coal & Coke Co. v. 


cee eee eee encuentro CA CCAD 


* ney and despite his representations to the Inmigratien 


Judge at the being of these hearings the alien declined 
te present his evidence at the recenvened hearing on 
February 7, 1973. Under these circumstances it is under- 
standable that the alien's ettormey was unable to demen- 
strate any prejudice when queried by the Board ef 
Immigration dppenle 
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United States, 274 U.S, 640, 650 (1927); £. 1. Dupont 
de Hewpurs & Co. v. Dayis, 264 U.8. 456, 462 (1924); 
United States v. Whited & Wheless, Ltd., 246 U.s. 552, 


561 (1918); United States v. St. Poul, Minnegpelis § 
Manitobs Railway, 247 U.8. 310, 314 (1918). 


Moreever, where the preceeding is the kind, 
as here, legitimately beund in by precedural safeguards 
designed to move at a deliberate speed, a requirement 
of unreasenable speed weuld have a deleterious effect 


beth upon the defendgang party and upon the ability ef the 


United States to pretect its interests. See Ynited 


States v. Ewell, supra, 383 U.8. at 120. Requiring a 
hearing .under pressure of time puts a premium en the 

use Of any and ai] means of delay end encourages hasty 
and otherwise drastic precedure detrimental to @ complete 
hearing. Special inquiry efficere might well be less 
diligent in pretecting legitimate interests ef the alien 
in such an atmsephere threatening an abselate bar to 

the Government's interest in enforcement ef the iumigra- 


tion laws. Cf., United States v. Jates, 377 U.8. 463, 
466 (1964). 
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Furthermere, at no time between the alien's 


notice for a hearing pursuant te 8 C.V.R. §246.1 and the 


termination of the proceedings before the Immigration 


Judge did the alien demand that the proceedings meve 
forward in @ mere expeditious manner than that which wes 
determined by the Immigretien Judge. In fact many of the 
delays or adjournments in the preceedings below were the 
result of alien's desires. It was Zaoutis whe requested 
that the factfinding pertien of the recission proceedings 
be held in abeyance until the Immigration Judge ruled on 
his statute of limitations motion. It was Zeoutis who 
requested an adjournment because he was in Greece with 
his second spouse. It was Zaoutis who requested that he 
be able to present his defense in one proceeding and 

then when the hearings were reconvened to afford him 


thst oppertunity he declined C@ present any evidence. 


Construing §246(a) to permit the commencement 
of rescissien proceedings to toll the statute of limita- 


tiens is in line with ordinury criminal and civil statutes 
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of limitations, which provide that the filing of an indict- 
ment ox of a civil complaint tells the running of the 
statute. gingh v. Jumigxation and Naturglizetion service, 
Supra. It is alse censistect with ether iamigration cases 
where the courts have loeked ts the imitiatien ef preceed- 
ings agsinst an alien rather than the conclusion of che 
precess as the plaintiff suggests in this action. There- 
fore the ceurts have treated the preceedings us commenced 
either by the iseuamce cf @ warrant ef arrest or at the 
latest by the service of the warrant. See United States 
ex rel. Nerisiades v. Shaughnessy, 187 F.2d 137 (2d Cir. 
1951), gff'd, 3421M6. 580 (1952). 


Aleo, in Miller v. United States ex rel Hunt, 
181 F.2d 363 (Sth Cir. 1950) the questien befere the Court 


was “t«cther @ timely-iseued warrant of arrest, as distin- 
guished from @ warrant of depertation, served to tell the 
running of the limitation provisien ee set forth in 
section 19(a) of the 1917 &ct. In ruling that a timely 


ieasuance of the warrant ef arrest suffices, the Court noted: 
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Tulse position is warranted by the expres: 
phraseolegy of the statute and is reo/are: 
persuasive by consideration of the woe sal 
rule prevailing in the various state and 
federal ceurts, that the filidg of chaz ges, 
whether by ;infermatien er by indictment, 
telle the runming of the statute of lLinita- 
tiens ag@inst @ criminal presecution and is 
effective even theugh the warrant be net 
served upen the accused until after the 
running ef the statute. 


See @iso United States ex rel. David v. tod, 289 F.60 
(2d Cir. 1123); Ynitced states ex rel. Patton v. fod, 


297 F. 385 (2d Cix. 1924); United States ex rel. Ginai 
v. Day, 22 F.2d 1022 (2d Cir. 1927); Metaxis v. Weedia, 


44 F.2d 539 (9th Cir. 1930); Maxty v. Nagle, 44 F.2d 
695 (9th Cix. 1930; Tillinghast v. Cresswell ex rel. 
DiPierro, 54 F.2d 459 (ist Cir. 1931); Raftery ex rel. 
Giecomaszi v. Tillinghast, 63 F.2d 97 (1st Cir. 1933); 
Bun Chew v. Connell, 233 F. 220 (9th Cir. 1916). 


There is ne basis fer applying a different 
rule with reg@rd to the limitation provision of Sectien 
246 of the Act. “The functien served by any statute of 


limi. ation is te give the w:euead netice ef the assertion 
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of @ claim against him befere it has become stale, in 
order that he way be duly warned te peeserve his evidence 
if he wishes te ceatest the asserted claim". Matter ef 
Singh, 13 1 & MW Dec. 439, 443, citing D'@nuefrie Censtruc- 


tion Goopeny v. Recen Company, 255 F.2d 904, 908 (et Cir. 
1938). 


In this case the alien was duly warned, 
obtained counsel immediately, and hed every oppertunity 
te present his evidence in defense. The netice ef inten- 
tien te rescind, served wen the plaintiff by registered 
mail within the five-year peried ef limitatien, fully 
sets ferth the essential facts fer ceumencement ef res- 
cissien proceedings under section 246 of the Imaigratien 
end Matienality Act. YVurthermere, it appears from a 
reading of the netice te rescind that there was prebable 
ceuse fex believing thet the plaintiff had obtained his 
adjustment of stetue unlawfully. It has been held that 
where the foregeing factere are clearly set ferth in @ 


complaint served upega the aceused, the service ef the 
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compileint telle the running of the statute of limitatiens, 


Jaben v. United states, 333 F.2d 535 (8th Cir. 1964), 
aff'd 381 U.S. 214 (1965). 


RQLNE iL 


THE GOVERIMGLNT'S INTERPRETATION OF §246(a) 

OF THE ACT, THAT SERVICE BY A NOTICE OF 

INTENTION 7 RESCIND TOLL5 THE STATUTE GF 

LIMITATIONS, MUST BE GIVEN GREAT DEFERENCE 

neice aa A I I incense 

Petitioner would have the Court adhere to 

his om interpretation of §246(8), that the statute re- 
quires a decisien by the Immigration Judge within the 
five year peried, rather than te the Service's intexpre- 
tation, that service ef a netice of intention to rescind 


suffices to tell the statute cf limitations. However, 


it is well-established thet the censtruction of @ statute 
by the agency charged with its aduinistration is to be 
given “great deference” by the courts. Ydgil v. Tallman, 
380 U.8. 1, 16 (1965); hville x 
Ge. v- Us, 282 U.S. 740 (1931). This te particulaxly 


true when the administrative practice in questien and 


the agency's interpretation of the statute represents 
“a contemporaneeus ceastructien of @ statute by the men 


charged with the respensibility ef setting ite machinery 


in wetion..." Rewer Reactor Develapmant Ce. v. jater- 
natienal Unien ef Electrics) Wexkexe, 367 U.S, 396, 408 


(1961); Mesexene v- Attmmmey Gonere) of U,§. 512 F.2d 
936 (D.D.C. 1975). Furthermere, it is ef ne import that 


the administrative interpretation ef the statute is net 
the only reasonable ene ex even the one the court might 
have chesen in the first instance. Ydol} v. Jalimen, 
supra. Great weight is especially accerded the fact that 
such has been the "unifern practice ef the authorities 
charged with its administwation...” Jguisville gnd 
Nashville BA Co. v. Ynited Gtezen, supa, at 757; 


ot only is the contemperaneous construction 
of §246(a) by the Inmigzetien and Waturaligatien Service, 
ite implementing agency, an ewinently rass@nable one, it 
has been carried inte practice unifermly by the beard 


of . Immigration Appeals. Petitioner seems te allege thet 
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the Service's interpretation ig unreasonable as contrary 
te Congressional policy directed toward prevention of some 
sort of injury to the Slhan by barring his removal after 


five years. However, if Congressional cencern was eimed 


at protection of the alien's rights, the Service's 


interpretation is more rea@senable than that of petitioner. 
Concedediy, §246(@) requires that Some action be taken 

by the Attorney General er his delegate within five years 
after adjustment ef status. However, construing this 
Section te require « hearing and @ decision on the merits 
within this five year peried would tend to injure the 
Slien's rights, rather then protect them, by encouraging 
@ hasty adjudication of rescission cases in order te 


reach a decision befere expiration of the five-year 


deadline. See Singh Vv. [omni gration and Neturalization 


Service, s Supra. 


Furthermore, under the plaintiff's construc- 
tien of the statute and the regulations, once a notice 


of xrecissien is sent and the alien knews that the District 
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Director intends to rescind the adjustment he could flee 


and frustrate the recissien precess. Alternatively, the 


@lien ceuld delay and extend the hearing precesse to 
frustrate recission. This would put e premium on the 
capacity of an alien to evoid arrest and defeat the purpose 


of the lew. Congress could net have entertained this 
intention. 


Petitioner also cleims that the Government's 
interpretation of the statute is inconsistent with the 
Service's regulatory scheme in 8 C.F.R. §246.1, since 
that regulation dees not specifically provide for a 
tolling of the statute of limitations, but merely describes 
the procedure to be fellowed by the district directer in 
serving the netice. However, there is no requirement 
that the egency in charge ef implementing an enabling 
statute spell out its interpretation of that statute in 
its regulation. [hat is clearly the function of the 
Board of Immigration Appeals under 8 C.F.R. §3.1 and accor- 
dingly the Board exercised that function in Metter of 


Ringh, 13, I & W Dec. 439 (1969). The regulation does 
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provide that the preceeding to rescind the alien's status 
be ceamenced by service ef @ netice of intention te rescind. 
Thus, it is perfectly reasonable fer the Beard of lami gra- 
tien Appeals te construe the statute and regulatien 
tegether as providing for the telling ef the five year 
statute of limitations by ceumencement of the rescission 
proceedings threugh service of the notice. Ag@in, such 
intexrpretatien is not @nly legitimate but sheuld be given 
deference by the ceurts! such deference is "even mere 
clearly in erder" in the case of c@nstruction of an ad- 


ministrative regulatien than of @ statute. Udalj v. 


Tallman, supre. 


Petitioner makes wuch of the language of 
the statute - "if, at any time within five years.... 
it shall appear to the satisfaction of the Attorney 
General that the person was not in fact eligible for such 
adjustment of status, the Atterney General shell rescind 
the action taken..." 8 U.S.C, §1256(a) - contending 


that its own censtruction ef this language is the sole 
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reasonable censtructien, particularly in light of the 
etatutery use of the word “satisfaction”. Hewever, 
petitioner's analysis ef what the etatute musndates 

proves nething. Clearly, the statute dees net require 
that the rescission itself take. place within the five- 
year peried; the statutery clause setting forth the 
five-year limitation meet legicaliy medifies the subse- 
quent clause “it shall appear to the satisfactien of 

the Atterney General". In the event, says the statute, 
that it appears to the Attorney General (er his delegates), 
within five ycare efter adjustment of the alien's status, 
that the alien was net eligible for such adjustment, then 
must the Atterney General coumence @uch action as is 
necessaxy te rescind the alien's status, which will 
eventually iaclude a hearing cenferming toe the standards 
of due precess and an independent adjudication by an 
aduinistrative judge. It is inconceivable that Congress 


expected the entire res«/ ,sion preceeding, {ncluding the 


agency's investigation, commencement of the action, 


filing ef briefs, hearings, etc., culuinating in edjudi- 
cation ef the case and @ final decisien to eccur within 
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the five-year peried. This is perticularly true when 

the alien ceuld easily be the seurce of delay in order 

to aveid the recission of his status. Furthermere, as 
here, where the evidence causing the initiation of the 
preceedings surfaces only at the end of the five~ year 
peried it is incenceivable that Congress intended to 
condene the alien's fraud by requiring that all recission 


preceedings be cempleted within the specified time. 


Thus, the reek issue befere the court is the 
meaning ef the statutery phrase "it shall appear to the 
setisfaction of the A _cterney General that the persen 
was net in fact eligible”, which event must oecur within 
the five-year statutory limitation. Petitioner indulges 


in @ semantical interpretatien ef thi. phrase, including 


a dictionary definitien, in an attempt to preve that 
“appear te the satisfactien” can only mean a determination 
follewing a formal hearing and adjudication. There is 
simply ne logical justification fer such an expansive and 


@ll-inclusive interpretetien ef this phrase. Its coumen 


sense meaning, not micrescepically examined as an isolated 


phrese but read as part ef the total atatutery scheme, 


would be tha .@ Attorney General must have some pt ebabie 
cause, based on an investigatien ef the circumstances, to 
believe that the alien was ineligible for adjustment of 
status. At that tims, which event must eccur within five 
years after adjustment of status, the District Directer 
(the Atterney General's delegate under the regulatiens) 
must commence rescissien preceedings against the alien. 
This is accomplished by serving the elien with a netice 
of intentien te rescind. 8 C.F.R. $246.1. ‘That is all 
the District Directer can be expected to do within that 
five-year peried, fer after the point, the sequence of 
the proceedings is totally out of his control, and placed 
into the hands of the Immigration Judge. ‘The case one y 
then be heard and adjudicated immediately, or may be pro- 
longed ever a span ef several years, as was the situation 
here, threugh ne fault ef either of the parties invelved 
but due te the nature of the proceedings. This inter- 


pretatien ef the statute by the Service is in accerd with 


THB: ml 
75-2021 


A alo 


@ll similar statutes of Limitatiens, which recognise that 
the nature of all civil and criminal preceedings neces- 
sitate occasional delays, and mandate only the commence- 


ment of the action by filing of the complaint or indict- 


ment. 


Petitioner relies on Quintana v. Holland, 
255 ¥.2d 161 (3d Cir. 1958), for suppert of his interpre- 
tation of the statute, but neglects to mention the 
rationale undeclying the court's helding, which rationele 
ig ne longer applicable today, as discussed by the Ninth 
Circuit in Singh v. Jomigratien and Raturalizgtion Service, 
Supra. It is true, as petitioner describes in a lengthy 
discussion of the case, that Quintans held that the Service 
of notice within the five-year peried is insufficient te 
toll the statute. However, inmediately subsequent to 
announcing this holding, the Third Circuit described its 
rcsasens fer making such @ decision. At the time Quintana 
was decided, the regulatiens then in effect previded that 


not enly did the District Directer initiate the rescission 


preceedings, he also decided the outcome ef these preceedingg. 


« 25 » 
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8 C.¥.R. §246.12(b) (1954). Thus, @ potential danger 
existed that the District Director might abuse these 
powers, instituting rescissien preceedings by service of 
@ notice of intent and thereby telling §246(a), and then 
delaying prosecution ef the preceedings until such time 
az he completed his invastigatien end eccumlated enough 
evidence to warrant rescissien. such abusive cenduct, 
neted the Minth Cireuft in Singh, “would defeat the very 
purpese ef a statute ef limitatiens", auprg at 1095. 
Believing that such was the situstien in Quintgns, the 
court there cemcluded, “as ef that time {the end of the 
five-yea. peried) the only investigation had cencluded 
negatively and the Service was engaged in seeking further 
evidence with which te cenvince en inquiry efficer that 
the plaintiff had impreperly secured his status". Supra 
at 164. However, this potential abuse ne lenger exists 
teday, therefore making the rationale underlying the 
holding in Quintana inapplicedle. As netod by the court 
in Singh, the situation has bean drastically chaaged by 
the change in regulatien. Teday, while the District 
Directer still cemmences the preceedings by service of 


ey 
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the netice, and still perferms the presecuticenal functions, 
the adjudicatery functiens ara pexfermed by a completely 
independent administrative judge, the Inmigratien Judge 

( formerly, the Special Inquiry Officer), 8 C.F.R. §242.8(a), 
whe alee centrels the pace ef the proceedings, 8 C.F.R. 
$242.13, as well as all other precedurel m@tters. Thus, 

the ability te preleng the proceedings has been removed 

fiom the district dixecter, thereby extinguishing the 
rationale fer the Third Circuit's and petitioner's ell- 


encempassing cene.ructien of the statute. see Singh v. 
Iushatation and Naturalization gervice, supra at 1094-96. 


Perhaps in a-snewledgement of his failure te 
make @ convincing @rgument for his interpretation of 
$246(a), petitioner attempts to show Sheree 
ratification ef Quintana’s reading of the statute by 
Cengress' failure te subsequently amend the statute to 


cenferm te the Service's point ef view. Such an after- 


the-fact, absence ef affirmative cenduct argument proves 


tee much, fer it can similarly be applied te Congress’ 
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failure to amend the statute te cenferm to petitioner's 


intezpretation fellewing the Singh decisien, which held 


that service of a netice ef inteatien to rescind suffices 


to tell the statute. Thus, in the absence of legislative 
histery te expreeely inferm-us ef Cengressional intent, 
Singh Suprss et 1095 n. &, @ commen sense interpretation 
ef the statutory Language plus examination of analogeus 
legislatien wust be relied upen te arrive et an acceptable 
conetruction of the statute. The Service submits that 
its ow interpretation of §246(a) is not only acceptable 
but alse the mat reasenabie. However, even if beth 
interpretations are squally reasonable, the Beard's 
interpretation should be accepted by the courts, which 


interpretation and practice "will net be disturbed except 


for cogent reasens". Leuisyille end Nashville ER Co. 

v. Boiged grates, supra: Udelh v. Eillman. copes; 
Nazareno v. Attegney General, supyg. Petitioner has show 
ne such cogent reaser. fer cussing the Service's inter- 


pretation to be overturned. 
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THE DISTRICT DIRECTOR'S AUTHORITY TO INITIATE 
RESCISSION PROCEEDINGS IS NOT VOID FOR VAGUE- 
3 PROPERLY EXERCISED WHEN THERE 


fe a a‘, 


Plaintiff's argument that the Attorney 


General's grant of eutherity to the District Director 

to initiate rescissien preceedings is void for vagueness 
ox failure te set out preper standards fer the actien of 
the District Directer is totally without merit. The 
statute specifies that if it shall appear te the satis- 
factien of the Atterney General that the alien was net 
in fact eligible fer edjustment of status, the Attorney 
General shall rescind it. Sectien 246(a), 8 U.8.C. 
§1256(a). The underlying regulatien prevides that if 

it appears to @ district director that the alien residing 
in his district was net eligible fer the adjustment of 


status made in his case, he shall. cemmence a preceeding 


to rescind it. 8 C.F.R. 246.1. 


It is beywad dispute that a marriage con- 


tracted selely te circumvent the immigration lews with ne 
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intention that the parties will ever live tegether as 

husband and wife dees net suffice te confer upen the 

alien the stetus of “espeuse” ef @ United States citizen. 

Lutwgk v. United States, 344 U8. 604 (1953); scott v. 
t 4 ti e, 350 F.2d 279 


(2d Cir. 1965), seversed on other greunds sub nom. 


! nv. Bexiee, 385 
U.8. 214 (1966); Bark v. tur tien 


Serihee, 504 F.2d 1030 (9th Cir. 1974); Kekkinis v. 
Distyict Dixectes, 429 F.2d 938 (2d Cir. 1970). Adjust- 
ment of status obtained means ef & fraudulent marriage 

can be rescinded. Yaldo v. Iamigxation end Haturalizetion 
Service, 424 F.2d 501 (6th Cir. 1970). Thus, if the 
plaintiff entered inte s shan warriage he would net have 
been eligible fox adjustment of status at the time it was 


granted. 


An investigation by the Service revealed that 
plaintiff diverced his wife in Chihuahua, Mexice, of 
April 5, 1967, less than twe years after his adjustment 


of status cocurred. On February 24, 197v the plaintiff's 
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former wife, Fredeswindsa Camacho, admitted in a swern 
statement te the Service that her marriage to the 

plaintiff had been @ sham arranged by e third party fer 
which she received the sum of §$350., that she never resided 


with the plaintiff as his wife and that she never had 


a@ny marital relations with him. A witness te the pigin- 


tiff's marriage wes Angelo Collazo, « know marriage 
arranger. Furthermore, the Service had received informa- 
tien from the alien's fexrmer counsel which indicated 

that the marriage was a sham. Finally, the Service 
apparently received the co@peration ef Angelo Cellaze 


himself prior to serving the alien with its notice of 


intent te rescind. 
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THE DECISION GF THE IMMIGRATION JUDGE 
WAS SUPPORTED BY CLEAR, CONVINCING 
i) UA LV AD) Fl 
In reviewing iamigratien orders the courts 


have always insisted that their rele is a limited one, 


4ne3m, 
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deveted te a determination ef whether the administrative 
authorities have acted in cenfexmity with law and the 
Constitution. YVaejtauer v. Commiseienex, 273 U.8. 103 
(1927). Courte will net interfere with aduinistrative 
determinstiens unless, upen the record, the proceedings 
were manifestly unfair, er substantial evidence to 
suppext the adainistrative findings is lacking, or error 
of law hes bean committed, or the evidence reflects a 
manifest abuse of discretion. Feseler v. Strecker, 307 
U.S. 22 (1939); Rongetti v. Meeljy, 207 F.2d 281 (/th 
Cir. 1953); §hung v. Murff, 176 F. Supp. 253 (8.D.8.Y. 
1959), aff'd peg curfem 274 F.2d 667 (2d Cir. 1960). 
Resort to the declaratory review precedure does net enlarge 
the permissible scope of review traditienslly peraitted 


in exclusion or depertatien cases. Browne]l v. §hung, 
352 U.8. 180 (1956). 


The generally stated rule is that the court 


will net ceaduct a de neve hearing on matters whicn were 
or sheuld have *een censidered in the administrative pro- 


ceeding. Kesgler v. Strecker, supra; Kokkinis v. 


Addds 9 ULL 
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District Directer, supra. The tunctien of the reviewing 
court is to determine whether the adwinistrative order 


is validly supported by the recerd of the precesdings, 


and in the absence of Q@ny shewin; +! unfairness or 


illegality in the administrative recerd there is no 


basis fer judicial intecventien. Zhuag v. Murff, Supra. 


A review of the entive record discleses that 
beth the Immigration Judge and the Boar: of Tromigration 
Appeals employed the Proper standard of clear, convincing, 
end unequivocal evidence mandated by Woedby v. Jumizra- 
tion and Maturglizetion Service, 385 i... 276 (1966), and 
applicable to rescission pre eedings. Wasiri v. J[omigra- 
tion and Naturalization Service, 392 F.d6 55 Sth Civ. 
1968). The evidence censisted s@lely of testimeny by 
three witnesses. The plaintiff testified that .: did neat 
reuvmber when he met his wife, er hew many times he saw 
hex, how soon they were warried, or the date of the 
werriage. He stated thet he picked her up at the Werld’s 
Fair, but later, when asked whether @myone had introduced 
her te him, he contradicted himself by saying thet he 
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did not remember. His testimony regarding the time he 


stopped living and werking at the Greek Consulate was 


@lse cenfused. In centrast there is the testimony of 


Angele Collaze, @ self-styled “counsellor on marriages" 
whese duty was to find American women to marry aliens. 

We testified that he obtained Fredeswinde Camacho to 
marry @n @lien he identified as the plaintiff, that the 
arrangement stipulated that the parties were not to live 
tegether and were te get @ quick divorce within @ year, 
and that he paid the citizen wife between three and four 
hundred dellers for this marriage. eae. Camacho‘ s 
cestimer cerreborated that of Angelo Collazo at every 
point; in addition, she stated that the plaintiff never 
lived with her and that she never had sexual relatiens 
with him. The clear, straightforward testimony of the 
two Government witnesses atands in marked contrast to the 


uncertain and cenfused testimony of the plaintiff, and 


was obviously deserving of the Immigration Judge's belief. 


The Immigration Judge had the opportunity 


to observe the demeaner of the witnesses and cited per- 
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suasive reasens for his findings to which the reviewing 


court must accord great weight. Kokkinis v. District 


Director, supra; Yaldo v. Immigration and Naturalization 


Service, supra. The testigmny adduced at the rescission 


hearing firmly supporte the Immigration Judge's finding 
that the plaintiff's marriage was a sham and constitutes 
clear, convincing and unequivocal grounds for rescission 


of status as & permanent resident. 


CONCLUSION 


It is submitted that the Board of Immigration 
Appeals properly affirmed the decision of the Immigration 
Judge, rescinding the adjustment of status granted te the 
alien on August 25, 1965 purauant to & U.S.C. §12506. 
The defendants therefore respectfully submit that their 
motion for summary judgment should be granted and that 


the action be dismissed in @ll respects. 


Dated: New York, New York 


July 26, 1976 


Respectfu‘ly submitted, 


ROBERT 3B. FISKE, Jr 

United Scates Attorney for the 
Southern District of New York, 
Attesney fer Defendants. 


THOMAS H. BELOTE, 
Special Aseistant United States Attorney 
Gf Counsel. 


STATES DISTRICT COURT 
DISTRICT OF NEW YORK 


Plaintiftet, 
-against- 


EB. KILEY, as District Director 
New York District of the 

ation and Naturalization Service, 
IMMIGRATION AND NATURALIZATION 


Defendants. 


MEMORANDUM OF LAW IN 
OPPOSITION TO DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT 
AND IN SUPPORT OF PLAINTIFF’ 
MOTION FOR SUMMARY JUDGMENT _ 


Preliminary statement 


states Attorney argues that current 

administrative practices provide insight to Congressional 

intent in enacting legislation in 1952. Actually, three 

arguments are advanced in opposition: to the plaintiff's 
for summary judgment, and in support of the 


GOoverniront'’s “cross-—motion”. 
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Initially, the Government argues that the 
Intention to Rescind is analogous to a criminal information 
or indictment (GM8) *. The second argument advanced by the 
Government is that the adjudication of rescission by a 
Special Inquiry Officer eliminates the rationale set forth 
in the Third Circuit's decision in Quintana Vv. Holland, 255 
f 34 161 (3rd Cir. 1958) and as a corollary the Government 
appears to argue that the presence of a Special Inquiry 
Officer will prevent any abuses that might spring from ics 
interpretation of the statute. 

Finally, the Government advances two fairly tired anc 
inappropriate policy arguments for the adoption of its 
version of the statute. Thus, the Government argues that 
the statute in question "must receive a strict con 
in favor of the Government and this construction takes on a 
particular force under a time limitation erecting an absolute 
bar" (OMil) The second policy or construction argument 
advanced by the Government is simply tnat Wit 16 well established 
that the construction of statute by the agency charged with 
administration is to be given ‘great deference’ by the 
courts". (GM17) 

Wieference to "GM" are to the pages of the memorandum 
submitted by the United States Attorney in support of 
its cross-motion for summary judgment. kheferences to 
"pM" are to the pages of the plaintiff's memorandum in 


support of his motion for summary judgment. 
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ARGUMENT 


THE PLAINTIFF SHOULD HAVE SUMMAR 


MENT BECAUSE STATUTE MANDATES A CL 

POLICY WHICH CANNOT BE CHANGED BY 
GOVERNMENT'S EXPEDITIOUS INTERPRETATION 
OF THE STATUTE OR BY VAGUE ADMINISTRATIVE 
PRACTICES. ; 


ist Be A Hearing Within the Five Year Peri 
zaoutis has argued that the sending of a letter is 


that Section 246(a) of the Immigration and 


Nationality Act (hereafter the "“Act") 8 U.S.C. § 1256({a) 


the Attorney General to be satisfied within fiv 


aidal 
alien was not, in fact, eligible (PM16), 
atutory requirement mandates, at the 
that the Attorney General conduct a hearing within tt} 
scribed period (PM17). 
The United States Attorney has not really attempted to 


meet this argument on what we believe is a plain 


reading of the statute and the rationale of the Quintana 


case. The Government's lead argument is that the notice of 
intention to rescind is analogous to a criminal information 
or indictment and when it is issued by the District Director 
it tolls the statute of limitation (GM8). We do not know 


= 


the relevance the notice of intention being "an instrument 


this argument is completely misplaced because a criminal 
information or indictment tolls the statute of Limitation 
because Congress has specifically provided that it shall 
toll the statute of limitations. Thus, as we pointed out 
in our memorandum (PM22), a typical statute provides, "no 
person shall be prosecuted, tried or punished for any oirfense, 
not capital, unless the indictment is found or the information 
is instituted within five years next after such offense shall 
have been committed". 18 U.S.C. § 3282. 

Clearly, if Congress wished Section 240 (a) Of Ene Act 
to be tolled by the filing «rf an instrument by the District 
Director, it could have specifically said so. Moreover, Lt 
the Attorney General had so interpreted the statute, he could 
have said so in the regulations promulgated by its delegates. 
However, as we have previously indicated, there is absolutely 
no mention in the applicable regulations that the issuance 


£ 


of a Notice of Intent tolls any statute whatsoever. (PM29-32). 


b) Assignment of Rescission Matters to Special Inquiry 
Officers Cannot Change the Terms of the Statute. 


The Government next appears to argue that the assignment 


of rescission matters to Special Inquiry Officers or Immigration 


Judges many years after the enactment of the statute, by 


administrative fiat somehow should influence this Court's 

interpretation of the statute as enacted by Congress. Thus, 
Government argues that the assignment of rescission 

matters to a Special Inquiry Officer prevents dilatory practices 

and abuses that might be inherent by allowing the District 

Director to toll the statute by filing or serving a notice 

of intention to rescind. The Government also argues that this 

makes the rationale of Quintana v. Holland, supra, inapposite, 


as of that time rescission matters weve decided by Immigration 


Officers who were not Special Inquiry Officers. 


Tnhitially, te should be abundant that the administrative 
action of an agencv many years subsequent to the enactment of 
a statute by Congress should have no effect whatsoever on the 
interpretation of that statute by this Court. However, it 
might be helpful to reaily examine exactly what the Government 
is talking about. After the 1352 legislation enacting the 
rescission proceeding, rescission matters were assigned to 
"adjudicators". Adjudicators were Immigration Officers and 
like many other Immigration Officers, were assigned to the 
staff of the applicable District Director. They, like other 
Immigration Officers and Immigrant Inspectors, presided over 
the bulk of immigration hearings or adjudications. They were, 


o. course, required to make independent decisions and not be 


improperly influenced by the prosecutorial arm of the 
District Director. It was true that these Immigration 
fficers were technically on the staff of the District 
Director and perhaps, theoretically, could be subject to 
unwarranted abuse and influence 6f a District Director. Of 
course, there is no evidence that this influence or abuse 
ever transpired and that fact is not assumed in the third 
circuit's decision in Quintana vv. Holland. The rationale of 
the third circuit in Quintana v. Holland was simply that 
some officer had to conduct some type of hearing prior to 
the expiration of the five year period. Of significance in 
the instant case is that no officer, whether it was an 
Adjudicator or a Special Inquiry Officer conducted any type 
of hearing prior to the expiration of the five year period. 
The Government also appears to argue that the role Of 
the Special Inquiry Officer in the adjudication process 
prevents an abuse of process that might be inherent in 
allowing the District Director to toll the five year period 
by filing a Notice of Intent. We think this argument is 
particularly inapposite, as the Special Inquiry Officer 
never gets to hear a rescission matter until it is referred 


to him by the District Director (See Ch Riesel affidavit of 


August 4, 1976 filed herewith). Accordingly, if the District 
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sought to extend his time to gather facts, 
do so by sending out the Notice of Intent 
alien was sufficiently sophisticate 
the District Director could Still sit on 
Subsequently refer 1 tO a Special Inquiry 
time that he believed that he had amassed 
fo pursi his case before a Special 

there are no time Limits set. Forth in 


procedure that would require a Dis 


send the matter to a hearing offi 


zaoutis retaine: 

iled a letter demandin 
that the hearing be 
19/0 or alter duly 27th, 1970, 
not convene a hearing until June 2nd, 

year after the statute had 
obtained some idea why the Government procrastinated 
{his unduly long period of time. The Government has attached 
to the affidavit of the Special Assistant United States 
Attorney in charge of this matter, a memorandum dated September 
9th, 1970 which indicates that a certain, Arthur Winoker. 


Assistant Counsel, Coordinating Committce on Discipline, 
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requested the immigration service "to hold in abeyance the 
pending rescission proceeding against the subject until the 
completion of" the Disciplinary Committee investigation into 
the alleged professional misconduct of an attorney that 
apparently was involved in cee Marriage frauds. There 
after, the Government procrastinated and delayed the proceeding 
for several more years. On one occasion, the plaintiff was 
visiting his wife outside of the United States and requested 
a brief adjournment of several months until he could return. 
It is disingenuous of the Government to contend, as it does 
in its memorandum, that the rescission hearing proceeded 


with dispatch. 


(c) Statutory Construction Favors the Plaintift. 

The United States Attorney argues that the Notice of 
Intention to Rescind is “analogous to a criminal information 
Or indictment" (GM8). However, ie next urges "that statutes 
of limitations sought to be applied to bar rights of the 
Government must receive a strict construction in favor of 
the Government....° (GMI1). In Support of this dubious 
proposition, the United States Attorney cites four inapposite 
and hoary cases involving the Government's efforts to recover 


land or money (GMl11-12). We submit that the Courts have 
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consistently held that immigration statutes that may result 
in deportation are to be liberally construed in favor of the 
alien. (See cases cited at PM14-15). 

The United States Attorney next urges that "great deference” 
Should be given to the construction of a statute by the agency 
changed with, Les administration (GMi7). “We submit that ithias 
standard Governmental argument is often) an indication of 4 
failure: Or reason) Or ‘an absence’ of Legisiative, intent’ vo 
Support its position. At any rate, reviewing Courts are not 
obligated to stand aside and rubber stamp agency positions 
that are inconsistent with the Congressional mandate. N.L.R.B 
V. Brown, 380 U.S. 278 (1965) . 


Moreover, nis Court 1S asked to decide an issue of law, 


and ian such cases "reviewing courts are not obligated to grant 
any deference to the agency decision.” Lodges 743 and 746, 


\ n. Of Machinists, etc. Vv. United Aircrart 
Corp., 934 F.2d, 422, 452. (2"a Cor. 1975): 

We can see no reason why the Attorney General's delegates 
have any geater insight into what Congress intended than this 
Court. Indeed, the defendants have not pointed to any reasons, 
} 


legislative history or policies that would indicate that they 


harbor any particular insight to the construction problem by 


artue of their obligation to administer the Act. Indeed, 


it is their very closeness to the Act that creates a SUSPICION 


that this construction 3 } Leah i Fa myopic attitude. 
Perhaps this myopic view i es reason that (a6 Circuit, 


ana other federal courts have 


down longstanding service 


ely 3 
Menon Vv. Esperay, 


S66 Also, for exampla: Zamara Immigration and 


F.24 1055 (2d Cir. 1976) 
ervice, 532 


Cir, 1970); Keves vo tion and Naturaliz 
407 F.2d 102° (9th Cir.1969); Lau v. Kiley, 41 
($.D.N.¥., 1976) 


oe. 


CONCLUSION 
The plaintiff should have summary judgment. 


New Yor m, iN Ys 
August 5, Lo7¢. 


Yours), etc’, 


sdlane:)& Wallenstein, and 
Ban.el Riesel, of Winer 
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| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


-S$TEFANOS ZAOUTIS, 


OPPOSITION 
MOTION FOR 


-against- 


“ 


MAURICE F, RELEY, 4s District Director 
for the New York District of the 
‘Immigration and Naturalization 
Service, and the IMMIGRATION AND 
MATURALIZATION SERVICE, 


duly swor 
attorneys for 
Stefanos Zaoutis. [ Submit this 
ment's motion for summary judgment 
's motion for summary judgment. 
on my personal knowledge, or 
and belief and the basis for that information 
my familiarity with the practices Of the United States 
Immigration and Naturalization Service. 

Zi. The main thrust of the Government's argument 1S 
that current administrative practices provide some insight 
into th: congressional intent behind legislation enacted 
in 1952. fm this vein, the Government atques that the 
existence of independent hearing officer is a safeguard 
against abuses, and rende:s the underlying rationaie in 


Quintana v. Holland, 255 ¥.2d 161 (4rd Cir.1958) inapposite. 


These agruments are not supported by the applicable law and 


the relevant facts as the following paragraphs will demonstrate. 


~ 


3. Initially, the issue before this Court is the con- 
struction of a statute which involves ascertaining the 
legislative intent. The adoption of a new administrative 
practice (adjudication by Special Inquiry Officers) m 

years after a statute has been enacted cannot shed lig! 
legislative intent and consequently is not relevant. 


A 


4. At the time that Quintana v. Holland, 


decided rescission matters were decided by Immigration 
icers who were commonly known as "adjudicators". Adjud 
primarily ccnducted hearings or made determinations in 
rescission and other immigration proceedings. 
like the successor Special Inquiry Officers, 
exercise in ent judic1 They were on the 
District Director and, theoretically, 
to improper pressures exerted by the 
However, there is no proof or reason 
believe that such improper action was taken. 
On the other hand, Special Inquiry Officers 
2S, as they are currently known, are not 
the staff of the District Director. Nevertheless, there 


absolutely no reason to believe that a District Director 


would be so unscrupulous as to exert undue pressure upon 


adjudicator would not be able to cause a similar delay even 


though the rescission would eventually be assigned to a Special 
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Inquiry Officer. Thus, Special Inquiry Officers are not 
aware that a Notice of intent has been sent or that a request 
for a hearing has been made by an alien until the D#strict 
Director refers the matter to the Special Inquiry Officer 
for adjudication. Accordingly, there is no reason to believe 
that a District Director motivated by improper reasons would 
not be able to issue a Notice of Intent, and then go out and 
dig up sufficient evidence to obtain his case before referring 
the entire matter to a Special Inquiry Officer. 

5. Moreover, the thrust of the Government's position 
is that the alien, if he is sufficiently informed of his 
rights could protect himself by demanding a speedy hearing. 
In this regard, it should be remembered that alien respondents 
are often unfamiliar with the intricate procedures of practice 
before the U.S. Immigration and Naturalization Service, and 
guite often cannot afford counsel. Of course, aliens have 
absolutely no right to have counsel furnished by the Government 
as they would in criminal cases. 

6. Accordingly, these arguments advanced by the 
United States Attorney really have no basis in fact, law or 
practice. Certainly, current pracv.ice cannot distinguish 
Quintana v. Holland which, of course, does not really turn 
on what the name of the officer deciding the case is, but 
does stand for the proposition that the statutory terms 
require sone form of a hearing prior to the five year term 


expiring. 
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Bye In this regurd, the Government's papers indicate 
that the Special Inquiry Officer did not conduct 4 factual 
hearing or receive any evidence prior to the five year 
period. The only Governmental activity was the activities 
a Service Investigator racking down informants. 

note that the Service has adopted procedures 

that do not contorm to the statute. However, the Service 
undoubtedly could adopt regulations that would carry out 
Congressional intent and protect the divergent inter 
the Service and alien. The Service has 
stubbornly clings to an inadequate regulatic 
ignore the statutory prescriptions. 

he United States Attorney served 


complaint herein on Or about July 20, 


of 


in default and an answer served thirteen 


complaint herein wa 1led does not cure 
default. Similarly, the Gove 
complete disclosure 
deposition and 
Government now 
have it both ways. 
preduce certainly preciudes the Government £ selecting 
certain documents from the administrative £ > and urging 
lw 


Court to rely on those documents convenlentiy selectea 


Government's counsel. 


Riesel 


Sworn to before me this 


4 day of August, 1976. 
} ve i 


Netrry Pou £3 oe Tork 
Na 4. 46'bu72 
Cort, Filud in Qioens County 
Beninission Expires Merch 30, (977 


sucn 


75 Civ. 2783 


for the Mew York Distriet of the 
iumigration and Naturaijzatioa 
Serv ies, and the DISMGNAt Ton 


Uniced States Attormey for tne 
Southem District of New York, 
attormey for Defendants. 


THOMAS Hu. BSC. 

Special inn Gaited &tes Attorney 

of Counsel 
WYATT, Dietriet Judge, 

This is a metion by plaintiff’ for summary judgment 
and a cross-motion by defendant District Birecter for the 
game relief. Ved. R. Civ. P. 56 

Plaintif? teoutis is an alien. ie entered this 
country Lawfelly on Weweuber 6, 1963, as a non~immiguent 


A A3B 
visitor. ie worked for a time for the Greek Government as 
a doorman at the consulate in Mew York City. 

On January 16, 1965, i) otis mapwhed Camacho, a 
Onited States citizen. 

On August 25, 1965, the status of tacutis was 

adjusted“ by the Serwice to that of an “’elien lawfully 
admitted for permanent residence’. 3 U.8.C. & 12535 (e) 
The basis for the adjustumet was his auprejmge to a United 
fitates citisen. 

On April 5, 1967, Zaoutis got a Mexican divoruse from 
Camacho and on October 1, 1967 he marwied Gaglia, « Greek 
citizen. 

The Service then conducted an investigation of fraudu- 
leat marriages to seeure immigratican benefits. Eventually the 
Service believed i: had sufficient evidence to establish that 
the marriage of iacutis and Camacho was fraeiulent. 

i. 

The lew provides (8 U.3.C. § 1256(a)) in relevant 

part asa follows: 


“If, at any time within five years after the status of 

@ perece has been otherwise adjusted under the provis 

of section 1233... of this title... to that of an 
PorRabear, 


eee es ae es ee se ee 
eee ee 


gle. ey) 

2. 
Undex date of May 26, 1970, the District Dirocter 
of the Sezvise served Sacutio with a “noties of intention 
te rescind’ his adjustment of status. The procedere was as 
provided in Regulations, speeifiomlly @ CPR 246.1. In this 
notice there is no statement that it had argeared “to the 


satisfaction of the Atterney General” (ex a designated rapre- 
sentative, sush er the Bistziet Bizecter) tant Sacusie "wae 
not in fast eligible fer .. . adjustment ef status’. On 

the contrary, the netice states that it is “alleged” and 
that it is ‘eharged® that Saowtis was act in fact eligible 
for adjustment of status. The Regulations (8 CFR 246.1), 
however, provide that "if it appears to 4 @istrict director 
that a person residing in his district wes not in fact eligivlc 
for the adjustment of status made in his case, a proceeding 
shall be ecamenced by the service upon such person ef « sotice 
of iateation to rescind. . .°, ets. 

The queted Regulation partly tracks the laaguage of 
the statute (8 U.S.C. § 1256(a)) as te it appearing that the 
alien “was met in fact eligible .. .", etc. and substitutes 
"“Aistriet directou" fer “the Attommey General“ as used in 
the statute. It seems clears, however, that the determination 
and notice by the cistsiet directer whieh commences the 
proceeding is net 2 @elegnted determination under the statute 
which requixes rascission of the adjustment of status. The 
woject of the proceeding under the Regulations is to determine 
-3- 
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wostner the alien “was not in fact eligible for such adjustment 
of status” (8 U.S.C. § 1256(a)), @ determination made for the 
Attorney General by the Boerd of Immigration Appeals after an 
initial decision of a special inquiry officer. ? CFR 3.1, 
24u.6, 246.7 


tnder cate of June 10, 1970, counsel for Zaoutis 


requested a hearing, asked tc be either befors or after the 


period Jume 29 ~ aly 27, 19790, when counsel would be out of 
the country. Wo hearing was set by the Service, however, 

in part because, we are told, there was “a request by a bar 
Association disciplinary comaittees investigation" (selote 
affidavit, @ 14). 

The five year limitation of § U.5.C. $ 1256 (a) 
expired on August 25, 1970. 

The administrative hearing «.s comsenced on June 2, 
1971. Counsel for tacutis moved to terminate the procecdings 
as barred by ths five year statute of limitations in 6 U.5.C. 

§ 1256(a), relying also on the decision of Chief Judge iiarris 
in Singh v. 1.6 5., 313 ?.Supp- $32 (4.D.Calif.) which nad 
bean Gooided on May 27, 1970. Decision was reserved on the 
potion and the heariag was “adjourned without date”. 

The hearing resumed on April 10, 1972. At tae outset. 
the motion oa the statute of linitations was denied, ths adminis- 
trative judge basing bis ruling on the reversal by the Ninth 
Cirewit Court of Appeals of the Sings Gecisien below (456 ¥.2d 
1092, cert. denied, 409 U.S. 847 (1972)), whieh had taken placa 
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on February 24, 1972. Bvidenowe was them tekea and also at 
neavings em Ootebas 2, 1972, and Yebcwary 7, 1973, at which 
time the hearing was cleeed. 

By opinion and erdex dated Ooteber 15, 1973, the 
administrative judge found that the marriage of Eaoutis and 
Camacho was fraudulent, that he was not in fact eligible for 
adjustment of etatus, and that such adjustment was rescinded. 

Seoutis teek an appeal, contending solely on the 
statute of limitations. 

By omder and opinion dated May 2, 1974, the Board 
rejected this esatention and dismissed the appeal. 

3. 

It seems pexrfectiy clear to me that it was on 
May 2 , 1974, that i¢ appeared “to the satisfaction cf the 
Attorney General* that Saoutis “was net in fact eligible for 

. . adjusement of status”. Sines this date was long after 
tne five year limitation in 8 U.8.C. § 1256{a), the rescission 
of the adjustmest of statur of Sacutis is barred by that 
limitation. 

4. 

It is agreed by both sides that there is no genuine 
issue as to any material fact. If the rescission by the 
Sexvies was time barred, there must be summary judgment for 
movant @ plaintiff tacutis. If the reseission is rot tine 
barred, there sust be summaxy judgment for defendants. 

~~ Gan 
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S. 

Decision tarms on whether gerv ice on May 10, 1976, of 
a notice of intent to rescind is cquivalent to ea determination 
sy the Attorney General that Saoutis was not in fast eligibie 
for adjustment of status. defendants urge that it is; Zaoutis 
contends that it is not. 

Singh v. I.4 8. in the Mints Cireuit, above cited, 
fully supports the defendants but, after careful Consideration 
and with great deference to the able Ninth Circuit panel, I 
cansot A Ceeensk. The Ninth Cireuit simply found the practical 
consequences of the statute to be “absurd" (456 7.24 at 1997). 
Such consequences, if true, do not justd fy rewriting the 
statute. Ag it stands, the statute has a plain bar to res- 
cission. Xf this be am example of a bad pelicy, the solution 
ic to ask Congress to change the statute. 

fhe Taird Circuit in Quintama v. Holland, 255 F.26 161 
(3a Cir. 1958), reaches a cenciusion eomtrary to that of che 
Ninth. The reasoning of Judge Goodrich is nore persuasive 
co te than that of the Winth Circuiz. 

The Segend Circuit does not appear to have considered 
the problem. Pierne v. I.& 8., 397 7.24 949 (24 Cir. 1968) has been 
Stuiiec but does not seem in point. 

6. 

The defendants, by able counsel, have made ocavincing 
arguments that to apply the five year statute of limitations ag 
written would lead to injustice and would be contrary to sound 

nif 


yanlio policy. These aryuments aave werit out thay saoulc 6 
audressed to Congress. As a judye, I should not rewrite tne 


lecislation. 


A very great teacher has said (frankfurter, Some 


Reflections on the Readiag of Statutes, 47 Col. L. Rev. 327, 


533 (1947)) : 


~tewman within their area of choles the courts are sot 
at large. They are confined by the nature and scope of 
the judicial function in its partioelar exareise in the 
field of interpretation. They are unéer the constraints 
imposed by the judicial furction in our democratic 
society. As a matter ef verhal recognition certainly, 
no one will gainsay that the functien in ecoustruing e 
atatute is to ascertain the meaning of words used by the 
legislature, To go beyond it is to usurp 4 power waich 
our damecrasy has lodged in its elected legisiature. The 
great judges have constantly atuwmiehed their brethren 
of the need for discipline in observing the limitations. 
A judge must not rewrite a statute, wither to enlarge 
nor t® goatract {t. Whatever temptations the statéeman~ 
ship of policy-making aight wisely suggest, cons 
must eschew interpolation and evisceration. He must not 
read in by wey of creation. ie most not read out axncept 
to aveié patest aonsesee os intemal contradiatica.* 


The motion of plaintiff dacutia is granted. The 
crows~motion of defendants is denied. gattle Order. 


Dated: wew York, New Yoxx 
August il, 3976 


YHZER B. WYATT 
Waited Staces District Judge 
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UNITED STATES DISTRICT COUAT 
SOUTHERN DISTRICT OF MEW YORK 


MAURICE F. KILEY, as District : 

Directer for the New York Daserict 75 Civ. 2788 (BW) 
of the Inmigratioe aad Netureiiza- 

ction Service, and DAMIGRATION AND 

NATURALIZATION SERVICE, 


Defendants. 


ee era gh aS a i at er ae a a SON HERS SRS a 


Notice is hereby given that Maurice F. Kiley 


and the Lumigratioa and Natuc@lization Service, defeacants 


above-eamed, hereby appeal co che United States Court oft 
Appeals for the Second Circuit from the final judgment 


entered in thie action on the 14th day of September, L970. 


pated: New York, New York 
Novewber 12, 1976. 


ROBERT B. FISKE, Jr., 

Umited States Attorney for the 
Southern District of New York 
attorney for Defendants 


¢ 


concer eamcincetlsitaancnatannre eal 


THOMAS H. BELOTE 

Special Assistant United States 
Attorney 

Office & P.O. Address: 

United States Courthouse annex 

One St. Andrew'e Plaza 

New York, New York 10007 

Telephone: (212) 791-9166 


To: Daniel Biesel, Eeq. 
Winer, weuberger & sive 
425 Park Avenue 
wew York, New York 10022 


